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PREFACE. 



The following chapters represent the substance of 
three Lectures delivered by the writer under the 
auspices of the University of London, Lord Justice 
Phillimore presiding at the first of the series. The 
book, however, comprises much that the exigencies 
of time and circumstance rendered it necessary to 
omit in delivery. The discussion of some of the 
more intricate problems would have assumed a 
disproportionate importance had they been dealt 
with at length in the lecture room. 

The writer has concentrated attention upon the 
disputable and neglected points of Private Inter- 
national Law. There is little, therefore, beyond 
the mere outlines of the subject, for which a certain 
measure of novelty may not be claimed. Whether 
such a claim can be justified or not, the writer 
believes that the full text — much less any detailed 
comment on it — of the several Hague Private 
Law Conventions has not hitherto been acces- 
sible in an English form. Although they are 
not binding on Great Britain, some acquaintance 
with their terms is indispensable to the lawyer who 



vi PREFACE. 

has foreign business; and the agitation for their 
acceptance in Britain and America makes it at any 
rate advisable that the English-speaking peoples 
should understand them. 

I have ventured to call the book by what many 
will consider a fanciful name. The admitted diffi- 
culty of finding a really descriptive title for this 
branch of law, and one which will be accepted by 
all schools of thought as involving nothing incon- 
sistent with their conceptions of the science, may 
perhaps justify this course. The analogy of the 
mathematical conception of polarity, according to 
which a single element may have constantly varying 
moments, according as it is referred to one "pole" 
or another, appears to be very applicable to the 
system in which one relation may have an indefinite 
number of jural reflections, according as it is 
referred to one or another body of law. 

Other descriptive names which suggest them- 
selves are on the whole less completely satisfactory. 
"Interlocking Laws" — "The Harmonizations of 
Law" — "The Correlations of Law" — might be 
equally applicable to treatises on the Theory of 
Legislation. It is difficult, in two words, to convey 
the subject of our science quite so completely and 
accurately as in " Polarized Law." 

1, MiTKE Court BuiLDiNas, 
Temple, B.C. 
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POLAEIZED LAW. 



THREE LECTURES 

ON 

PRIVATE INTERNATIONAL LAW. 



INTRODUCTION — ABNORMAL LAW THE PERSONAL 

STATUTE — NATIONALITY AND DOMICILE. 

The late Dr. Hadley, in his little Introduction to 
Roman Law which served so many of us as an 
initiation to the mysteries of jurisprudence, 
disclaimed all pretence of hoping that his work 
would ever find a place in any " library of 
entertaining knowledge." He had made it as light 
reading as he could, but he felt conscious that it 
was not a lively topic. 

I shall make no such apology to-day. I desire to 
present to you Private International Law as no 
dry or dull subject, or as one too recondite for 
ordinary apprehension. I hope to show it to you 
as it presents itself to me — as a sparkling, 
kaleidoscopic mirror of human life, under the 
extraordinary, and at times quaint, angles at which 
different legal systems view it. 
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In fact, the common English impression that 
law is a dull subject — duller than the cranks, 
pistons and levers of the engineer ; duller than the 
'' subject" and "object" of the philosopher— is 
due to a peculiarly English phenomenon. Our 
devotion to precedent rather than to principle in 
the decision of cases has had this result — that law 
appears to the Englishman as an arbitrary and 
disconnected maze of rules, which are necessarily 
dry and arid, because they want the vital sap of 
living, organic inter-dependence. The law, to a 
lay Englishman, resembles, not a tree but a hat- 
stand — a useful assemblage of hooks and pegs, 
not inartificially framed, and not always entirely 
inexpensive, but not, as Sir Robert Phillimore 
conceived law, a branching and sheltering unity, 
rooted in the consciousness of the people, and 
drawing its substance from the world atmosphere. 

So regarded, the law appears as an unlovely mass 
of precepts and precedents, for the most part grown 
utterly arbitrary. But as Aaron's rod budded, and 
as the Pope's sceptre put forth leaves in assoilment 
of Tannhauser, so, to the seeing eye, the dry 
structure of English law is capable of sending forth 
, shoots which are fresh and green and strong. 

And of these, one of the freshest and strongest 
is Private International Law. "It is matter for 
rejoicing," says Phillimore, " that it has escaped 
the Procrustean treatment of positive legislation, 
and has been allowed to grow to its fair proportions 
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under the influence of that science which works out 
of conscience, reason and expression, the great 
problem of Law or Civil Justice." (Vol. 4, ch. xi.) 

Intrinsically, and apart from this wholly accidental 
development, which has cast upon law such a 
dreary reputation in England, law is one of the 
most interesting subjects under the sun. It touches 
life at every turn. People are married and born 
and they die ; they bargain, they journey and they 
build ; they spend and they save, they rule and 
they worship, — and at every turn they are at once 
faced and protected by law, — the crystallization of 
the deep sense of the world. It is an unlucky 
chance indeed, when in the history of our race, this 
pervasive and dominating element of life comes to 
be regarded with unconcern, and its study with 
distaste ; when law is ignorantly supposed to be at 
the mercy of legislatures, and the study of law 
considered a thing remote from the palpitation of 
human interest. It was not so in Rome : it will 
not always be so in England. 

And if law be thus united in the closest bonds 
with the spring of the passions and desires of 
humanity, — if its texture is shot with the myriad 
interests and with the thrilling hopes and fears of 
the heart, so that a page of a law-book, rightly 
read, is the verse of a chorus to the Aeschylean 
tragedy of the world, — does it not gain infinitely 
in splendour — does it not become, in truth, a 

1(2) 
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kaleidoscopic series of engrossing interest, when 
one reflects on the multiplicity of legal systems? 
The light of law remains light, but in passing 
through the prism of nationality it is split up into a 
hundred colours. Each possible transaction is 
regarded in a hundred varying ways ; the theme is 
repeated, from the flute to the bassoon, in a hundred 
varying tones. I will not vary the metaphor and 
say " In thirteen different keys." 

In fact, there are forty-seven independent 
nationalities in our world. And there are far more 
systems of law, since there may exist many legal 
systems within one political unity. If we take the 
North- Western or the South-Western train we shall, 
within six or eight hours, be in Scotland or in 
Jersey, and under a totally different scheme of 
laws. Every one of our colonies has its own 
marked differences of legislation — Crown colonies 
as well as others. In New Zealand, as in Scotland, 
a husband cannot disinherit his wife and children, 
though in the one country a definite proportion of 
his estate is allotted to his family, whilst in the 
other it is left to be fixed by the Courts. In British 
Columbia, as in Ireland, the dissolution of marriage 
is impracticable. In the Straits Settlements there 
are no days of grace for discharging a bill of 
exchange. In Santa Lucia it is possible to attach 
the liability to perform certain obligations to the 
ownership of land. These are only illustrations of 
the diversity which obtains within our own Empire. 
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We see the same thing abroad. In spite of the 
recent tendency towards codification of the German 
rules into one Imperial Law, we still find reposing 
within the external casket of German unity the 
individual laws of Baden, of Prussia and of 
Schwarzburg-Rudolstadt. Each of the United States 
of North America has its own legal system, — it is a 
separate unit for the purposes of Private International 
Law. There must therefore be quite two hundred 
varying systems of law in civilized states, and at 
least fifty of these are very important. 

Every one of the vital nerves of domestic or 
business life which it is the affair of law to protect 
may conceivably be regarded in a different way by 
each of these fifty laws. And this is no arbitrary 
and meaningless complexity. These various laws 
are various because the communities which have 
•established them are various. Their differences 
correspond to real differences between peoples, 
which it would be as impossible as undesirable to 
eradicate. So one inevitably gets in the case of 
each of these deeply interesting facts of human 
relationship a different image flashing back from 
each of the facets of the world- jewel. This is what 
makes Private International Law so intensely 
interesting. There is a sweep and range in it 
which is almost lyric in its completeness. It is the 
fugal music of law. 

For it is not, observe, merely Comparative Law. 
That is a deeply interesting academic study. But 
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Private International Law has the interest of reality. 
It dpes not ask — "How would this matter, which 
is dealt with in such-and-such a way by the law 
of Spain, be dealt with if the facts had arisen in 
the territory of France?" It asks the practical 
question — '* How are we, judges in England, to deal 
with this matter, which has French and Spanish 
and Jamaican and Chinese elements ? " 

So long as intercourse with other countries was 
slow and uncertain, this problem of taking into 
account foreign law as an element in certain trans- 
actions never assumed any importance. But since 
the era of steam and industrialism, the breaking-up 
of local attachments has led to a vast increase in 
the relations between persons of different countries. 
For one northerner who saw Devonshire in the 
eighteenth century there are probably fifty who see 
Switzerland now. Considerable foreign colonies 
occupy all our great towns. A business letter to 
Amsterdam or Denmark brings a reply almost 
before one is ready for it. 

Consequently, the intermingling of laws is 
common, and becoming with ever-accelerating 
rapidity commoner. And Private International 
Law, which solves the intricacies that thus arise, is 
every day assuming increased importance. One 
goes from London to Prussia on a commercial tour 
and makes contracts for the supply of phosphates ta 
Barcelona, or of Irish cattle to Cologne. What law 
is to govern the contract ? One establishes a limited 
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company in London to carry on an insurance 
business in California. Are the English share- 
holders, who have paid up in full and think their 
liabilities at an end, to be liable to pay up as much 
again to American creditors under the law of 
California? Or, one goes abroad and becomes so 
impressed by the attractions of a Norwegian, or of 
an Austrian or Japanese, that a matrimonial alliance 
is the outcome. By what law is it to be regulated ? 
What rights have each of the parties in each other's 
property ? A calico-printer, who owes you money, 
becomes bankrupt in Normandy. Can you still 
enforce payment of your money in full from his 
English debtors ? Your great-uncle dies without a 
will in the Argentine, leaving estancias and cattle 
enough for a patriarch, — and also a widow. Can 
you claim any share of his property ? 

These and other manifold problems are brought 
up in modern life before us with ever-increasing 
insistence. More and more the nations are mingled 
together. More and more must such problems con- 
tinue to arise. 

I do not propose to trouble you with the history 
of Private International Law. It is always a source 
of pleasure to break established conventions, and 
the present convention being to treat every subject 
historically, I shall venture to do nothing of the 
kind. Here, if anywhere, in the University of 
Austin and Mill, it may be safe, once in a way, 
to discard the historical method, and to give a plain 
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statement of things as they are, without going back 
two thousand, or even two hundred, years. It is 
the more excusable, as the history of the subject, 
considering its comparative recency, is extra- 
ordinarily obscure. It would well merit consider- 
able research; but for present circumstances we 
need not go much beyond the nineteenth century. 

To begin with a paradox (if we break one con- 
vention of the day, we may as well observe another) 
: — Private International Law is not International 
Law : — that is, it is not law between the nations. 
Law between the nations — " Public International 
Law " — is not a matter for the Courts. It is a matter 
for diplomacy and, if need be, for arbitration. 
But Private International Law is a matter for the 
Courts, like any other question of litigation. It 
means simply the set of rules that a given nation 
adopts for the occasional application of foreign law 
instead of its own, in peculiar circumstances. It 
follows, of course, from this, that there may be as 
many varieties of Private International Law as there 
are systems of law — for each system will have its 
own set of rules for this purpose. This is true ; and 
it involves the bewildering consequence that some 
enthusiasts argue that any well regulated legal 
system will not only possess a set of rules for the 
selection of an appropriate foreign law in particular 
circumstances, but will have in addition a set of 
rules for the selection of the appropriate set of rules 
— its own or somebody else's — by which to ascertain 
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the appropriate law. This is implied in what is 
called the doctrine of renvoi, and it is beginning 
to be discussed in England — as it is beginning to 
be discarded on the Continent. 

It is plain to us, therefore, that we have to do 
in these lectures with a branch of the Law of 
England. There is no obligation resting upon 
England or upon any other country to adopt these 
or any rules. So far as true International Law is 
concerned, she is infringing the rights of no other 
nation if she consistently applies her own home- 
grown law to every case that comes into her Courts. 
Westlake says that the consequences of such a course 
would be " shocking." I am not sure that this is 
altogether true. It is at any rate certain that, 
shocking or not, it is a course which a nation finds 
itself perfectly free to take (a). If it were laid down 
in England that a person of 17 was qualified to 
make a will, then France would have no cause of 
complaint on behalf of the French heirs of a 
Frenchman of 17 who should make a will in France, 
where he resided, if those heirs were deprived of 
stocks and bonds deposited in a London bank, 
through efiPect being given in London to the will. 
In fact this case might actually happen. A depositor 
in the British Post Office Savings Bank (h) aged 16 
is empowered to make a nomination to the deposit 
(not exceeding £100) standing in his name, which 

(a) Subject to what is hereinafter said, infra, p. 168. 
\b) 50 & 51 Vict, c. 40, s. 3. 

t 
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is to all intents and purposes a will (though it does 
not deal with the universal succession). I am not 
aware that a depositor must necessarily be a British 
subject, so that quite a considerable sum might thus, 
in actual practice, be withdrawn from the operation 
of the French law over the estate of a French 
subject who has never been out of France. And 
the French relatives and their Government could 
have no title to object. 

The resulting complexity — each nation being free 
not only to have its own peculiar law, but also to have 
its own way of applying or ignoring foreign law as it 
feels inclined — although dazzling in its phantasma- 
goric brilliance, has results which are inconvenient 
for individuals. The familiar tag of melodrama, 
" A wife in England : no wife in France," is typical 
of these. And the problem of Private International 
Law which is most prominent in our time is the 
problem of minimizing these cases of hardship. 
Clearly it is impossible to make all laws alike. 
But it is a more hopeful proposition to make the 
rules for the choice of law alike — to have one and 
the same Private International Law everywhere. 
The former attempt, the unification of law, has 
made considerable progress in the realm of business, 
particularly maritime business. The Hague Mari- 
time Law Conventions, to which effect has been 
given in the United Kingdom by the stat. 1 & 2 
Geo. V. c. 57, actually go far in the direction of 
introducing universal principles applicable in cases 
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of collision and salvage. They have been adopted 
by States ; although they have been spoken of with 
some measure of disapproval in the English Court (c), 
which referred to a rule introduced by the Conven- 
tions as " the principle which has now come upon us 
like a sudden blow." The Hague Conferences on 
Bills of Exchange and Cheques, which met in 1910, 
1911, and 1912, have resulted in a very general 
agreement for a uniform system of rules on bills 
and cheques, from which only the Anglo-American 
countries for the present hold aloof. But this move- 
ment of unification in commercial matters is com- 
paratively easy and natural. The earliest mercantile 
law, in England, was really a kind of international 
system, apart from the law of the land, and marked 
by quite different usages, permeated by a strongly 
Romanized character, and surviving in the system 
of Admiralty law. In such commercial matters, 
unification of law is a practical ideal. There exists 
already the indispensable unification of sittlichkeit, the 
common background of principle and practice in the 
minds of commercial people. Even in this sphere of 
mercantile law, however, the process of formal unifi- 
cation is extremely laborious and slow. The 
International Law Association, which propounded 
in 1875 at its Bremen Conference the unification of 
the Law of Bills of Exchange, waited until 1911 — 
thirty-six years — for even its partial accomplishment. 
And in the region which lies beyond mere buying 

(c) deeper Deane, J., (1912) P. 113, in The Rosalia. 
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and selling, — in the sphere of the carrying out of 
works or the rendering of services : still more, when 
we enter the region of domestic law, and touch upon 
questions of family and succession, it becomes quite 
apparent that unification of law is as impossible as 
it is undesirable (d). 

And yet the modern increase of an intercourse, 
which is much more than merely commercial, between 
nations, is productive of ambiguous situations which, 
however interesting to the observer, have their 
anxious moments for the persons immediately con- 
cerned. Modern benevolence, always forward to 
reverse Shakspere, and to do a little right by doing 
a great wrong, is disturbed by these anomalies ; 
and as it cannot induce the nations all to think alike, 
it hopes at least to induce them to think alike to the 
extent of unanimously applying the same rules for 
the choice of an appropriate law, with the result 
that the Anglo-French lady of melodrama will quite 
probably find herself married in neither country, — 
if it is any satisfaction to her to know it. 

It is this endeavour that is the object of the 
Hague Congresses on Private Law. The endeavour 
has been very successful, for the Congresses which 
met intermittently from 1893 onward have resulted 
in the conclusion of five Conventions, which have sub- 
stantially unified the rules of Private International 
Law for the central part of the continent of Europe. 

The Conferences met for the first time in 1893. 

(d) So, Mr. W. P. W. Phillimore has expressed the view that 
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In the following year was drawn up a protocol, 
unifying the rules of Private International Law on 
(1) marriage and divorce, (2) tutela, (3) civil pro- 
cedure, (4) bankruptcy, and (5) successions and 
legacies. Only that on procedure was ratified (by 
14 States). Matters slept until 1900; then the 
remaining four topics were anew discussed, and a 
definite draft polynational treaty arrived at, on 
marriage, divorce, and guardianship, in 1902. In 
1904 this harmony was interrupted. Denmark no 
longer participated heartily in the sessions, recon- 
sidering her reluctant consent to the preference of 
the system of nationality for that of domicile as the 
guiding principle. The new Congress, assembled 
in 1904, again drew up new projects of treaties on 
the five heads of 1894. Effectively, these have been 
transmuted into treaties on procedure (numerously 
signed), marriage and divorce (less numerously so), 
the rights of consorts, guardianship, and tutela 
majorum. France entertained objections to a general 
Convention on bankruptcy, and had criticisms to 
offer on the draft Convention on wills and succes- 
sions. 

It is somewhat extraordinary that no account 
in English should be available of the work of 

in these matters involving domestic interests and religious feel- 
ings, the process of assimilation of laws must find an inevitable 
barrier. That variety, wMch is the condition of progress, must 
be preserved at whatever cost of immediate convenience. 
{Report, 27th Conference, International Law Association, Paris 
(1912), p. 317.) 
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these Hague Conferences. The work of explaining 
the Hague Conference on Peace, to which we did 
send representatives, has been admirably done by 
Dr. Pearce Higgins. But these Conferences in 
which we took no share have remained without any 
poet to celebrate them. Perhaps they were not 
worth celebrating. That is not the view which 
is entertained of them on the Continent. The very 
highest value is generally attached to the results 
achieved by them. 

It may be in imitation of the fox which lost 
its tail, but I think we may put it down to 
more creditable motives, that the countries which 
have entered into these Conventions are exceedingly 
desirous of extending them. There is now on foot 
a strong movement for the extension of these 
Conventions to South America, to the United States 
and to the scattered dominions of the British 
Crown, It will therefore be well to explain how 
the Hague Conventions work, and how they would 
affect us if adopted by Grreat Britain. 

In the first place, it is necessary to give a sketch 
of the present rules which Great Britain actually 
observes. To that I propose to devote the next 
lecture and what remains of the present one. 

We have the whole field of law before us — but 
we can at once disembarrass ourselves of Public Law. 
It is almost an axiom that one nation will never 
enforce the Public Law of another. Its revenue 
laws ; the duties of its public servants ; the whole 
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of its criminal law — are outside the scope of foreign 
enforcement, I will only mention, in passing from 
the subject, the paper on International Administra- 
tive Law contributed to the transactions of the 
Madrid Conference of 1913 on International Law 
by Don A. Marfn-Rivas, as one of the few authorities 
available in English on the subject. 

So we come to Private Law. I do not think we 
can adopt a better classification of its subject-matter, 
nor one more appropriate to our present purpose, 
than that provided by Professor Holland in his 
Jurisprudence. The first salient division of primary 
rights is that which divides private law into Normal 
and Abnormal : that which sets the ordinary law in 
a place by itself, and then states how it is modified 
in the case of certain classes of people who are not 
like average ordinary individuals in the matter of 
rights and duties. Of course, if anyone, however 
average, enters into a definite legal relation, — 
becomes an owner, or a purchaser, or a partner, he 
acquires special rights and duties ; and if we were 
to consider him abnormal — different from the aver- 
age — because of this, our Normal Law would be left 
with few, if any, contents at all. The abnormality 
which the jurist has in view is that abnormality 
■which has consequences outside the particular legal 
relation which may provide its basis. A child owes 
certain duties to its parents : these do not make it 
an abnormal person, any more than the special 
duties of an ambassador or a partner make them 
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abnormal. But apart altogether from the special 
duties attaching to their position, the child and the 
ambassador find their general legal capacity pro- 
foundly affected by their special position. And it 
is this that constitutes the justification for treating 
them separately, under the head of Abnormal Law. 
It will not dispense us from the necessity of stating 
under Normal Law the duties of a child to its 
parents and the rights of an ambassador to his 
salary : but it does dispense us from saying at every 
turn, when discussing Normal Law, how its rules 
must be modified in the case of ambassadors and 
children. Not a bad illustration of the classes 
which are abnormal and which are not abnormal is 
afforded by soldiers and sailors respectively. A 
soldier's legal position differs from that of an 
ordinary person simply in the rules enacted for the 
carrying out of his soldiership. Apart from the 
incidents of his profession, there is nothing to dis- 
tinguish him from an ordinary person. But a sailor, 
quite apart from securing the due performance of 
his duties, is treated as a privileged person in 
respect of any contract whatever that he may make, 
however unconnected with his sailor's duties. One 
would therefore include the legal position of sailors 
among the topics of Abnormal Law, whilst one would 
not include that of the soldier. 

We have, then, the Normal Law, containing the 
rules applicable to the ordinary person, and the 
Abnormal Law, or Law of Status, containing the 



THE PEESONAL STATUTE. 17 

modifications which apply when we have to deal 
with unusual persons. The common varieties of 
these are infants, lunatics and married women, and 
the discussion of what law to apply in order to 
ascertain their capacity to perform valid legal acts 
is, perhaps, the leading problem of Private Inter- 
national Law. It brings us straight up to the 
question of what is called — I am sorry to be obliged 
to give a technical name to it — "the criterion of 
the personal statute," that is, the question of the 
test which determines what system of law governs 
an individual in his private transactions, ascertains 
whether he has capacity to enter into them with 
valid legal effect, and determines his rights and 
duties in domestic relations. I must warn you that 
such an all-embracing system, surrounding a 
stranger like an atmosphere of musk or sandalwood, 
is an ideal abstraction, like the planes and lines of 
geometry. No country actually recognizes " the 
personal statute " as having so sweeping and com- 
prehensive a range as to govern an individual in all 
his private relations. But, like other ideal abstrac- 
tions, "the personal statute" is a convenient phrase 
when we wish to treat of some special law which is 
in fact applied to an individual in some particular 
legal relation, in virtue of his connection with some 
foreign country. 

Now, assuming that a person has got, in a more or 
less qualified way, such an atmosphere about him, 

«. 2 
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■what invests him with it? What is the test — the 
" criterion of the personal statute" ? 

The answer is, that there are two great competing 
tests — the test of political nationality, and the test 
of domicile. 

In England, and I suppose throughout the British 
Empire, there is no doubt that where the personal 
statute is regarded — and it is by no means always 
regarded — it is generally the law of the domicile 
that is understood. This rule was the ancient rule 
of Europe. It has descended to the States of North 
America. It prevails largely in South America. 
It survived until the other day, and for many 
purposes still survives, in Denmark, Switzer- 
land, Russia and Norway. But within the last 
century it has been successively supplanted in 
almost every country of Europe by the criterion of 
political nationality. The wave of enthusiasm for 
nationalities established on a basis of racial unity, 
which came to a head in 1859 with the creation of 
United Italy, deluged the political systems of 
Europe, and cast its spray and foam right on to the 
prosaic dry land of comfortable private law. 
According to Mancini's theory, the individual's 
status ought everywhere to be determined by the 
political nationality to which he belongs. Is he a 
Frenchman ? he must take French private law with 
him everywhere in his dressing-case, along with his 
sandwiches and his collars. Is he, though settled 
for fifty years in Brighton, an Italian? then he 
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must bay his wine and make his will on Italian 
principles. Italy has a right to him, body and 
soul: how much more, a right to regulate his 
private transactions ! The doctrine was eloquently 
preached by eloquent persons. It had a success 
comparable to nothing since Rousseau. First Italy, 
in 1865, then Belgium, Spain, and other States, and 
at length even Germany (in 1896), consecrated this 
newer principle of the supremacy of the law of the 
political nationality in regulating the capacity of 
the individual in private law transactions. Of 
<;ourse there were qualifications (though in Italy, 
scarcely any), but in principle the criterion of 
nationality has been generally adopted. 

It will be seen how well this system of the solid- 
arity of the nation, alike in public and private 
affairs, in politics and in business, fits in with the 
present-day conception of the bureaucratic State. 
The State is rapidly becoming (like the State of 
Tudor days) the universal provider for its popula- 
tion. Such measures as the Old Age Pensions Act 
and the Insurance Act, which limit or refuse their 
benefits in the case of persons of foreign nationality, 
exhibit the influence of the tendency even in Britain. 
They link up private relationship — such as the 
private law relationship of parent and child, and 
master and servant — with the conception of political 
nationality. The tendency of the State to depart 
irom its public r6le, and to interfere in all business 
and private relationships — whether by protection of 

2(2) 
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infiustry or by national insurance and education — 
is in thorough harmony with this system of deter- 
mining private rights by the law of the political 
nationality. The nation forms a solid and coherent 
mass, in such a conception : it is not the elastic and 
loosely-compacted federation of free individuals 
which it seemed to be in the mid-nineteenth century. 
As long as government was obviously the preserve 
of the few, so long its functions were equally 
obviously limited. A grand duke or a parliament 
might be technically autocratic, but it was implicitly 
recognized that the sphere of their activity had a 
comparatively narrow range. But with the advent 
of comprehensive schemes of representation, the 
ruling authority asserts a right to speak with the 
united voice of the whole nation. The assumption, 
whether justified or not, enables it to interfere with 
details of private life which the old type of auto- 
cratic government could never under ordinary 
circumstances have ventured upon. Private rights 
present themselves as proper subjects for regulation 
by national law. 

But there is a practical consideration which 
makes a very practicable breach in the triple brass 
of this national rampart, and that is the fact that 
we live in a material world. The tie of nationality 
is an intangible, and, not infrequently, a very 
uncertain thing. Moreover, two States may claim the 
same individual as their subject ; therefore it may 
be a very ambiguous thing. The fact of physical; 
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presence within a particular territory is a palpable 
and a demonstrable thing. If a nation could be 
self-contained — if its subjects were identical with 
the persons actually within its territory — if it could 
forbid emigration and absolutely control immigra- 
tion — a great many of the world's problems would 
be much simplified. For instance, the problem of 
the proletariat is profoundly modified by the reser- 
voirs of cheap labour which are found in China and 
Japan. You may keep out the Japanese, but it is 
a less easy matter to keep out the Japanese cottons. 
In practice, no nation proposes to live within a 
Chinese wall. For its own sake, it must admit 
foreigners. And when once we admit the fact of a 
more or less considerable foreign population living 
within the territorial limits of a nation, we are 
forced to admit that their own national law has no 
longer a practical and effective hold over them. 
The practical effects of the tie of nationality are 
exceedingly feeble. Unless the emigrant leaves 
hostages behind in the shape of property or 
prospects, the country of his allegiance can do 
little or nothing to injure him. This, of course, 
is not of itself sufficient to show that its law should 
not be applied to him, but it is a very strong 
argument in favour of such a solution. The emigrant 
has left his original country. Whatever sentimental 
affections may bind him to it, its tangible hold over 
him is reduced to a very attenuated thread. 

Now, in this situation, set our emigrating subject 
of Barataria down in a new country ; let him form 
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business relations and social attachments there. 
Let him rub shoulders daily with English brokers 
and dealers in the street ; let him Send his children 
to English schools, and invite their English friends 
to parties at his house ; let him travel constantly in 
English trains and engage English servants. He 
finds himself obliged — of this there is not a shadow 
of doubt — to obey the English criminal law, and ta 
pay the English taxes. He may choose to associate 
with other Baratarians, similarly exiled ; just as an 
English philo-Baratarian might very well surround 
himself with members of that engaging race. He 
may cherish a sentimental attachment for his native 
country, and hang up a portrait of the reigning 
Duke in his office. But so far as the subject-matter 
of law is concerned — the practical affairs of domestic 
and business life — he is simply immersed in a sea 
of English surroundings. 

And the law of England, and of other British 
countries, estimating the situation with, I venture 
to think, practical good sense, says to him : " Very 
well; you are settled here, to all appearance per- 
manently ; you move daily in a thoroughly English 
atmosphere; we agree that there is a thin, tough 
thread which binds you to your country, but that 
is a high political matter which does not as a rule 
give people in your position a moment's thought. 
Your permanent home is in England, and we think 
that it is best and fairest to you, when we have to 
consider what personal law ought most naturally ta 
be applied to you, to apply the law of England^ 
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and not to saddle you with the law of a country 
.which you have left for good." This is called the 
principle of domicile, which, as we saw, now com^ 
petes for universal adoption with the principle of 
nationality. 

Further, I take it that that principle of the 
English law, arrived at on considerations of 
common sense, and natural propriety and conve- 
nience, is for the English Courts a universal rule. 
That is, the English Court would not only say that 
it is to be applied when foreigners settle in England, 
or when a British subject settles abroad, but also 
when the subject of one foreign country settles in 
another. Should a Swede settle in Portugal, then 
I take it that without considering what Swedish law 
says on the subject, the English law, should a 
question involving the personal status in private law 
of the Swede come before it, would treat it as 
regulated by the law of Portugal, the place of his 
domicile. 

This view is not that of the late Professor 
Westlake. His theory, developed at p. 32 of the 
4th edition of Private International Law, restricts 
the operation of domicile considerably. It appears 
to me to rest avowedly on a tissue of assumptions — 
a gossamer fabric of fancy woven of a warp of 
hypothesis, shot with a woof of ancient history. 
Deeply penetrated by the spirit of Continental legal 
thought, he ascribes a paramount and intrinsic value 
to the law of the nationality. So long as the 
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principle of domicile was universally recognized^ — 
«.c., up to about the nineteenth century, this was 
qualified by the sub-:principle that the national 
sovereign ought to leave the private status of his 
political subjects to be settled by the Uw of their 
domicile. But now that that is no longer so, the 
national law shines out uneclipsed, and there is, in his 
view, no reason why the English law should recognize 
any obligation to take note of the law of the 
domicile. In fact, he says, it simply cannot do it, 
in some cases. There is no true domicile possible 
in those countries which have repudiated it; their 
legislatures have expressly said that they no longer 
consider it applicable to their territories ; no society 
based on domicile any longer exists there ; their law 
is only addressed to their subjects. Consequently, 
Westlake holds, in effect, that to refer in such cases 
to the law of the domicile is to refer to a non- 
existent thing, and that the true law for an English 
Court to apply to a British subject settled in Italy 
is the English (or some other British) law. It is the 
law of the nationality, now no longer qualified, as it 
was in the seventeenth century, because there is 
nothing to qualify it (e). 

(e) It seems to me that Westlake must admit tlie same to be 
true, even as regards countries which do still adhere to the rule 
of domicile. If all obligation to respect the law of the domicile 
is gone, it must equally be gone whether the legislator of any 
given country respects it or not. The character of domicile is 
thus fundamentally changed, and it is no more possible to 
recognize it as before, in countries which voluntarily maintain it 
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It will be seen that the whole of this theory 
of Westlake's is based on an attribution of some 
intrinsic force and validity to the law of the 
nationality. That law is supposed, of its own 
inherent force and appropriateness, to govern the 
■status of its subjects in other countries' territory, 
unless qualified by a general understanding to the 
contrary (such as formerly, according to him, existed 
iv^ith regard to domicile). 

I believe this to be a profound mistake. It is 
virtually to deny the validity of domicile as a 
general test of status, and covertly to determine 
the contest in favour of nationality, to which 
domicile is represented as an exploded exception. 

The fallacy lies in putting form in the place 
of fact, and in treating the changeful determinations 
of legislatures as though they were ultimate realities. 
If it were indeed true that any permanent settler in 
Italy felt himself an alien, isolated from all human 
and intimate relations with his neighbours, in a 
way in which he does not feel isolated in Brazil or 
Denmark, then we might certainly have to consider 
whether it was at all possible to consider Italy 
as a country in which a foreigner could have a 
domicile, so as to subject him to its private law. 
But the mere abstract fact that the Italian legislature 
affects in private matters to address only Italian 

iihaii in those which discard it. All that it is possible to recognize, 
on this theory, is thenceforward, not the law of a society based 
on domicile, but a particular institution of national law. 
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citizens (/) has little or no interest for the English 
settler or for England, One may doubt whether 
one Anglo-Italian in a hundred knows or cares 
about it. The Italian legislature might, under a 
new scientific pressure of theory, enact otherwise 
next week ; even meanwhile, it is impossible to be 
certain what " private " matters are, England must 
look to facts and not to parchment rolls. 

England does not maintain (and I do not think 
she chose) domicile as the test of the personal law 
in pursuance of any supposed past or present 
international right to regulate the status of domiciled 
English people, and them alone, but simply because 
it appears to English courts the best and most 
convenient test for everybody, — and the test which 
they therefore choose to apply universally, so far as 
they are concerned. If it is right to apply English 
law to a Dutchman because he lives in York, and 
right to apply Dutch law to an Englishman because 
he lives in Rotterdam, it must be equally right to 
apply French law to an Italian because he lives in 
Paris. English law surveys the whole field of legal 
relations, English and foreign, and supplies its own 

(/) It cannot do so, in reality. For as long as others than 
Italian citizens, and other property than Italian property, i» 
found in the Kingdom of Italy, the Italian Courts must decrea 
as to what is to be done with them. That they follow, say, 
English law (so far as they understand it), and may even affect 
to be acting as the agents of the English law, does not alter the 
fact that they are not its agents, and that they are simply carryr 
ing out their own ideas of what is proper in the case. 
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chosen rule for every possible case with which it 
may have to do. It has a rule for a Turk's capacity 
to make a wager with a Turk in Constantinople 
just as much as for a Yorkshireman's bet with a 
Yorkshireman at Bridlington — a rule modified from 
the ordinary English rule, not from any deference 
to the Sublime Porte, or to the general opinion of 
the world, but on broad practical grounds of 
convenience and preference. 

On Westlake's theory, there is a yawning gap in 
the English law — an abhorrent vacuum. 

England has simply no opinions regarding the 
status of people who are domiciled abroad — no 
opinions regarding the status of foreigners at all. 
She has, in this view, no rule deciding conflicts of 
law, only a somewhat remarkable limitation of her 
own jurisdiction. All else is a lacuna — a gap, which 
she fills in simply because no other law exists, 
and not because she likes it — with the national 
law of countries which do not recognize domicile 
and perhaps with the law of the domicile in the case 
of countries which do. 

Such a view, you will see, imputes an intrinsic 
validity in itself to the law of the nationality outside 
its own territory. It is the first consulted, and only 
if it recognizes the bond of union created by domi- 
cile will the latter law be invoked. The two prin- 
ciples do not contend on equal terms : the victory is 
awarded beforehand to that of nationality. 

Westlake justifies this point of view on historical 
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grounds. The bond of domicile had, he thinks, at 
one time a universal acceptance and therefore an 
intrinsic force which it no longer has. But whether 
these historical grounds are right or wrong they are 
irrelevant. It may be that we accepted the prin- 
ciples of domicile because we had to, in days when it 
was universally recognized. But we keep it because 
we prefer to, and having once adopted it as a uni- 
versal rule, it does not matter to us that a few other 
nations no longer consider it appropriate and con- 
venient. Our rules of law cannot fluctuate, as West- 
lake would have them do, with their ideas of what 
is suitable. 

The aspect of the world as divided into commu- 
nities based on the bond of neighbourliness in private 
matters remains as reasonable an aspect as ever, 
although it may have been formally repudiated by 
the public organs of some nations, or, indeed, of all. 
Only when neighbourliness shall have in fact been 
replaced by patriotism in the concerns of everyday 
life, will Westlake's denial of the propriety of a 
State's regarding it as the universal criterion of 
private law within its territory become valid. As 
matters at present stand, surely England may say 
how she regards the capacity of foreigners. In 
Westlake's view she says nothing, and therefore 
there is this gap in her legislation which the 
foreign law makes her fill in, whether she likes it 
or not. 

But there is really no lacuna for them to fill at all. 
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The fallacy here is to consider that there is any- 
antecedent impropriety in a pretension by English 
law to regulate the status of foreign subjects. In 
reality there is no such impropriety. All that 
English law does is to regulate their status for its 
own purposes and so far as it itself is concerned. You 
do not regulate the conduct of your neighbour's chil- 
dren if you make known on what terms you will 
have them in to dinner. The status of every indi- 
vidual, in the present state of the world, must neces- 
sarily, to use a mathematical phrase, be susceptible 
of different polarities according as it is referred to 
the decision of one national tribunal or another. 
In declaring that the personal law of an individual 
of whatever nationality is the law of his. domicile, 
English law does no more than regulate the capacity 
of foreigners in their English polarity. And that is 
no more than England is strictly entitled to do. 

She does not regulate their status — she only says, 
and properly says, how she will regard it. More- 
over, capacity, at any rate contractual capacity, is a 
two-sided thing. In regulating a person's capacity, 
you not only prescribe to that person the limits 
within which he may enter into legal relations, but 
you also inevitably prescribe to other people the 
limits within which they may enter into legal rela- 
tions with him. Why should his law be applied and 
not theirs ? 

Accepting this idea of polarity, we have the two 
competing tests of nationality and domicile on equal 
terms. Either might be applied to ascertain whether 
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a person was capable of performing the most impor- 
tant acts. The one was a deeply -rooted and ancient 
principle. It was recommended to the young 
American peoples by the necessity of dealing with 
large masses of immigrants who could not always 
be naturalized and turned into subjects wholesale 
and against their will. The other was a new and 
vigorous principle, recommended by the recollec- 
tions of the enthusiasms of 1848, and no less conso- 
nant with the Statiste and bureaucratic tendencies of 
the day. 

How did the Hague Conventions deal with that 
situation ? 

It is not difficult to foretell the answer. The 
important countries — France, Germany, Italy, Spain, 
Austria and Holland — had already adopted the 
principle of nationality. The only important parts 
of Europe which had any attachment to domicile 
were Russia, Switzerland and Scandinavia. 

The objections of Russia are based on the 
ground that in orthodox countries religion over- 
whelms nationality as the civil bond of union. The 
Swiss attitude is due to the fact that the principle 
of domicile is in active daily working in Switzerland 
as between the different cantons, and it seems un- 
desirable to introduce another principle beside it. 
Denmark and Norway adhere to the principle of 
domicile from pure popular preference for that 
criterion. Sweden, however, followed Germany 
and France into the conventions. Nationality was 
thus adopted through the greater part of Europe as 



AEGUMENTS FOR DOMICILE. 31 

the primary test, and domicile was relegated to the 
position of a further limitation imposed by some 
fastidious States on their own subjects. 

You will find the arguments in favour of domicile 
very well set forth in Bentwich's Domicile and 
Succession. It is, at any rate, if not always easy 
to establish, always one single place. Nationality 
may not only be uncertain, but double or triple. 
Two or three nations may claim the party. And it 
will not avail to settle conflicts between different 
systems within the same nationality (as e.g. England 
and Scotland); thus involving the necessity and 
complication of two rules where one would serve {g). 
Domicile accords much better with private law. 
Nationality is a public law conception. 

Moreover, domicile recommends itself to any 
country which has a large mixed population. It is 
not a question of any preference, here, of the 
Northern races for the practical test of domicile and 
of the Latin races for the theoretical, logical test of 
nationality. For the great South American countries 
— and I believe all the states of South and Central 
America — adopt the principle of domicile just as 
firmly as England and the United States. They 
have among their population emigrants from every 
nation under the sun : they refuse just as emphati- 
cally as we to recognize them as importing their 
various foreign laws. 

[jg) This is very strongly felt in Switzerland. {Vide p. 30, 
supra.) 
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Also, nationality leads us into a morass when we 
have to deal with a country which includes various 
systems of law. Our own does. The American 
does. The Swiss does. As the Federal idea 
progresses, more are likely to do so. What is the 
"national" law of the subject of such a State ? If 
the Federation or Empire had a common imperial 
law, attributing an appropriate personal law to each 
of its subjects, the answer might be easy. The 
national law of Angus Macpherson, British subject, 
would be the law of his Lower Canadian domicile, 
or his Scottish birthplace, or his Hong Kong 
residence, according as to which test was chosen. 
But no such common imperial law exists. England 
may say that the test of jurisdiction in divorce is 
domicile ; but the Cape may equally say that it is 
presence within the territory of South Africa ; and 
Uganda (for Crown Colonies are not always enam- 
oured of English law) may say that it is one year's 
settled and registered residence. In the same way, 
each legislature may adopt its own system of 
Private International Law. There is no common 
one. There is, therefore, no rule by which a 
German Court can ascertain what a British subject's 
national law is. England may say it is English, 
but Uganda may say with equal right that it is 
Waganda ; and Victoria may say it is Victorian. 
Nor is it fair to fill the gap with the discarded 
principle of domicile. It is sometimes said that if 
nationality gives no decided answer, domicile must 
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be invoked as the only possible alternative. But it 
is not. There is residence ; there is place of birth ; 
there is descent. To retain domicile as a necessary 
and obligatory subordinate criterion, after being 
definitely exploded as the decisive one, is to take 
an artificial step, grounded in no principle, merely 
in order to evade the inconvenient consequences of 
the new criterion. 

Weiss criticises the attachment to territorial 
domicile as a- relic of feudalism. That criticism 
may be much more justly applied to the criterion of 
nationality. It makes of the person attached to the 
territory a serf, who, go where he will, cannot shake 
off the allegiance of his feudal lord. The attach- 
ment to territorial domicile as the criterion accords 
far more perfect freedom to the individual, because 
one can take up one's domicile when one will. It 
is based, not on the senseless theory that " persons 
are of less consequence than land," which no one 
capable of thought ever in fact entertained, but on 
the solid ground that the place where a person is 
settled and living is that by which it is most natural 
to ascertain his rights. 

British opinion is, on the whole, solidifying in 
favour of maintaining the criterion of domicile. 

Dicey, for instance, can no longer be claimed, as 
von Bar claims him, as an advocate of the nationality 
principle; since he observes in commenting on 
OgderHs Case, that " the one certain but far from 
satisfactory conclusion is that the modern Con- 

3 
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tinental doctrine of preferring nationality to 
domicile, so logical and simple on the face of it as 
to have captured most of the legislatures and jurists 
of Europe, has really led to far more confusion than 
it prevents." [Conflict of Laws, p. 839.) 

It may be remarked, however, that there is a 
possibility of conciliation between the two criteria, 
inasmuch as they tend to coalesce. Nationality is 
a very uncertain conception. Every State interprets 
the tie of nationality in its own way. Some adopt 
as their subjects all who were born in their territory. 
Others, on the Irishman's plea that kittens in the 
oven would not be loaves of bread, prefer the test 
of race and descent. Others, again, seem to make 
long continued residence the ground of nationality. 
No country, so far as I know, adopts any of these 
principles as the sole test. Great Britain modifies 
the rule that persons born within the realm are 
British subjects, by taking in two generations born 
abroad. France modifies the rule that the children 
of Frenchmen are French, by taking in the second 
generation born on French soil {h). Thus, there 
are raised insoluble conflicts, the complications 
of which are not diminished by the fact that 
nothing is more common than for States to adopt 
one another's admitted subjects. 

Struck by these facts. Continental jurists have 
been forced to see that the mere public nationality, 

(A) Laws of 6th June, 1889 ; 22nd July, 1893. 
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being so fluctuating and uncertain a thing, is not a 
fit criterion of what ought to be a settled and 
certain matter, viz., a person's private legal status. 
Accordingly, one finds {e.g.) von Bar urging that if 
a person loses his public nationality, he may retain 
it for private law purposes ; — one finds the fissure 
between political nationality and nationality for 
private law purposes gradually growing wider and 
wider, until the private law nationality, but for the 
name still scrupulously attached to it, is nothing 
like nationality at all. It is mere domicile. 

If any doubt this, let them study the proposals 
which have been put forward in the Institute of 
International Law by the late Professor Asser. 

Asser was the President of the Conferences which 
established the Hague Private Law Conventions. 
He clearly saw that the insuperable obstacle to 
their universal adoption lay in the irreconcilable 
difference between the Anglo-American adherence 
to domicile, and the Continental adherence to 
nationality. If these Conventions are not universal, 
their utility is greatly impaired. Populations are 
so intermingled that the certainty, which is their 
object, is only moderately forwarded if it is always 
quite possible that one may be dealing with the 
subject of a State which keeps outside the Conven- 
tions, The Conventions, as they stand, form a pier : 
were all nations to join, they would be a bridge. 

Asser, therefore, aimed at inducing all nations to 
join, and he put forward this proposal. 

3(2) 
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At the Session of Ghent (1906) (i), after ■warmly- 
complimenting Switzerland on giving up her ad^ 
herence to the principle of domicile — congratulations 
which -were a little premature — he expressed the 
tnelancholy apprehension that all countries might 
not prove as sensible as Switzerland, and that some 
might persist in their unconciliatory attitude. He 
cited the work of Senor Zeballos (k), in which the 
Argentine statesman counted 500,000,000 inhabi- 
tants of domicile countries as against 460,000,000 of 
nationality countries, and asked why they should 
be asked to conform to the views of the minority. 

Accordingly he put forward an obvious com- 
promise, under colour of a new interpretation of 
nationality. The partizans of nationality, he ex- 
plicitly says, must recognize that a domicile of long 
duration must be assimilated, at any rate in private 
law matters, to nationality. That is, in effect, to 
substitute prolonged domicile for nationality as the 
test of private law. This fact, the certainty of 
which appears to him incontestable, ought to be 
erected into a principle : so that a private-law 
nationality would be acquired by prolonged and 
regular residence. And this he states to be already 
the law in the Netherlands. Therefore he pro- 
pounds the question whether a remoulding of the 
law of nationality might not be effected in that 
sense, whether it would not for its own sake be 

(j) Annuaire de Vlnstitut de Dr. Int., vol. 21, p. 462. 
{h) Bull. Argentin d* D. I. Priv. 477 sqq. 
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advantageous, and whether it would riot afford the 
best mode of conciliation of the principles of 
domicile and nationality. 

He puts forward the tentative proposal that 
nationality, so far as civil law is concerned, should 
be acquired by six years' domicile (I suppose settled 
residence in a State, duly registered by authority). 

And this he thinks would be a concession to 
English law. In fact, it would be to go far beyond 
it. It is very seldom, if ever, that a mere six years' 
residence would be thought sufficient to confer a 
new domicile by our Courts, except in the case 
of the resumption of an old one. Theoretically, as 
we shall see, it is possible. Theoretically, a day's 
residence in the new country is sufficient, if the 
intention to remain for good is established. But 
it is very hard to establish it. Actual length of 
"time actually spent in the new country is, as Lord 
Stowell says, ''the main ingredient" in domicile. 
If six years' residence without proof of intention are 
to accomplish the change in future, our criticism can 
only be that the concession to us goes a great deal 
too far. Many people are settled for six years in a 
<50untry who do not mean to stay for ever, and 
whom it would be very unjust to regard as incor- 
porated with the local population. 

But the very fact that such a concession is made 
is profoundly important. It is a concession made 
to the local principle of domicile, which goes far 
beyond the demands of domicile and, above all, cuts 
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clean away from all connection with the political 
sentimental tie of nationality. When the principle 
of nationality is thus emptied of its contents by one 
of its most earnest supporters, it is surely not im- 
possible that a common meeting-place should be 
found between its advocates and those of domicile. 

This long discussion of the criteria or tests of the 
personal statute concludes our treatment of Holland's 
first division — Abnormal Law, or the Law of Status. 
All questions of what are the variations from the 
normal of the legal capacity of a given individual, 
if referred to his personal law at all, are referred 
either to the law of his nationality or of his domicile. 
And the law of England chooses the latter test. 

But it does not always apply it. Thus, if we 
take the case of a schoolboy's buying a jewelled 
gold pencil-case at a shop, it is very doubtful 
whether anything but common home-grown English 
law will be applied to the transaction. He may be 
capable by the law of his domicile of contracting at 
the age of fourteen. That will not of itself enable 
him to be sued successfully. 

On the other hand, a person may be incapable of 
contracting, by the law of his domicile, until he is 
twenty-five. Yet he would not necessarily be con- 
sidered incapable here if he endeavoured to contract 
in this country. On the whole, it seems probable 
that in such cases it is not the personal law, but the 
lex loci contractus, which will be applied, though 
difficult questions arise when the contract is to 
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be performed abroad. Such, for example, arose in 
Cooke's Trusts {I), where an English lady made a 
disposition of her property in France, in French 
form, before she was twenty-one, with a view to an 
immediate marriage with a French viscount. It 
was held by Lord Justice Stirling that her capacity 
to do so was regulated by the law of her domicile, 
which his lordship took to be English. (But surely 
if a lady goes abroad to be married to a native of 
the country, she acquires a foreign domicile even 
before the actual ceremony?) In 1845 she took 
her children away to Jersey: she married one 
Briggs, in 1853, having seen an advertisement of 
her husband's death (which turned out to be erro- 
neous), and she finally settled in New South Wales, 
where she obtained a domicile, when freed to do so 
by the actual death of the viscount, which occurred 
in 1877 (m). The place of signature of the con- 
tract was, you see, France, where it was valid. 
It was held that her capacity must be measured by 
her personal law, supposed to be that of England, 
and that the contract was not valid. The peculiar 
nature of a marriage settlement deprives this decision 
of any great influence on the general question of 
capacity to contract. Lord Justice Stirling held 
himself bound by the unquaKfied expressions used 

{I) (1887), 56 L. J. Ch. 637. 

(»») The head-note misrepresents Stirling, L. J., in saying that 
it was held that she acquired an N.S.W. domicile by going 
there. 
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by Cotton, L.J., in SoUomayor y. De Barros.(3 P. D. 5) 
as to the personal law being always decisive of 
capacity. But these expressions were obiter dicta 
and used in a loose sense. "With all respect, it was 
giving them somewhat too great weight to make 
them the basis of a decision. 

Take a stUl more important juristic act — the 
entering into matrimonial relations. A long series 
of decided cases had made it almost certain that the 
personal law {i.e., the law of the domicile) would be 
held in England to decide the capacity of one person 
to marry another. Most of these cases turned on the 
capacity to marry connections. But quite recently, 
in the case of Offden v. Offden (1908, P. 46), it was 
laid down that the personal statute did not matter, 
and that a person named Philip, domiciled in Paris, 
and incapable of marriage by the law of France, 
was validly married for English purposes if he went 
through a ceremony of marriage with an English 
lady in England. I went too far when I said it 
was laid down that the personal statute does not 
matter. It does matter when the roles are reversed, 
and it is a domiciled Englishman who disregards an 
incapacity imposed on him by the law of England, 
and goes through a ceremony of marriage abroad. 
An Englishman, living and domiciled in England, 
went in 1848 to Frankfort and married his deceased 
wife's sister, such a marriage being legal there. 
He was in precisely the same position as the 
domiciled Frenchman, Philip, when he came over 
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at an immature age and married an English lady in 
England. Yet the Court held the one marriage 
^ood and the other bad (re). Apparently an English- 
man takes his personal law abroad in this matter, 
and a foreigner deposits his in bond at the Dover 
Customs House (o). 

There is a very romantic instance of the 
^* personal law" being invoked to invalidate a 
marriage which WQuld have had extremely far- 
reaching consequences. In the reign of King 
Oeorge III., one of the sons of that monarch, the 
Duke of Sussex, desired to marry Lady Augusta 
Murray. The British Royal Marriage Act made it 
necessary to obtain King George's consent, and this 
consent was refused. By the law of their English 
domicile, therefore, the Duke and Lady Augusta 
were incapable of intermarriage. They accordingly 
proceeded to Rome, and went through a form of 
marriage which was assumed to be valid for 
Protestants there. Was this marriage valid in 
England? If it had been, the d'Este family, 
descendants of the Duke of Sussex, would have 
been in the line of succession to the British throne. 
It was decided not to be valid ; the Duke of Sussex, 



(n) Sir J. Dodson seems to have thought the marriage in 
Mette V. Mettt valid. ( Vide the judgment ad Jin.) 

(o) The same view of the authority of the lex loci as was taken 
in Offden v. Ogden was adopted in Greef v. Verreaux (1829), 
1 Menzies, 163, in 8. Africa, though it was only an executory 
promise that was there in question. 
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just like Mr. Mette subsequently, took the personal 
law of his English domicile abroad with him(j»}. 
(It is not improbable, however, that the same result 
might have supervened had he actually changed his 
personal law by acquiring a domicile in Italy. For 
the prohibition contained in the English Act waa 
rather of a public than of a private nature.) 

Of course, these questions of capacity and the 
law by which it is to be measured do not come 
into consideration in the so-called Grretna Green 
marriages, where the parties were assumed to have 
capacity by the laws of Scotland and England alike,, 
but the forms were much less exacting in Scotland. 

Passing now from questions of abnormal law and 
capacity, we turn to the normal law, in its divisions 
of rights in rem and in personam. It will be 
convenient first to treat of rights in personam ; those 
which avail against a definite individual. 

Of these the most important are contracts — 
legally binding promises. 

{p) The Sussex Peerage Case (1844), 11 CI. & F. 85. 
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II. 

NORMAL LAW IN PERSONAM — IN REM IMMOVEABLES 

MOVEABLES MARRIAGE, DEATH AND BANKRUPTCY 

CONFLICTS OF CATEGORIES. 

The rules which have been suggested for ascertain- 
ing the proper law to apply to a contract are many 
and various. The lex loci solutionis, or law of the 
place of performance, and the lex loci contractus, or 
law of the place where the contract was made, are 
two of the most celebrated. As to the mere form of 
a contract, as of most juristic acts, the lex loci actus 
(shortly, the lex loci) is generally held to prevail. 
It is sometimes difficult, nevertheless, to distinguish 
matters of form from matters of evidence. The 
forum before which the case comes will always 
apply its own rules of evidence; and these may 
amount to requiring a particular form to be em- 
ployed. Thus, in the well-known case of Leroux v. 
Brown it was held that the English Statute of 
Frauds, which prevents certain contracts from being 
sued upon unless reduced to writing, merely 
provides a rule of evidence, and does not impose on 
the parties a rule as to the form of their contracts. 
Had it been a rule regulating form, it would not 
have been applicable to a contra.ct made abroad. 
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The lex loci would apply. But, being a mere rule 
of evidence for the guidance of the Court, it applied 
universally and in every case («). It is at first 
difficult to follow this reasoning. The object of 
requiring a form is generally to secure evidence of 
the due conclusion of the transaction. It may, of 
course, have other purposes; it may be to secure 
that the transaction shall be entered into with due 
consideration and with full knowledge. But the 
evidentiary aspect is almost always prominent, if 
not preponderant. It would seem, therefore, that 
there is never any scope for the application of the 
lex loci — since every form is capable of being treated 
as a rule of evidence. But the difficulty disappears 
on examination. It is only those forms which are 
solely introduced for the sake of evidence to which 
the tribunal will apply its own rules. The professed 
object of the Statute of Frauds was to prevent 
claims from being made on trumped up oral 
evidence, and it does not matter whether the claim 
arose at home or abroad. 

But when we turn to the substance of the 
contract, as distinguished from its form, no such 
general agreement is to be found. Savigny elabo- 
rated a well-known set of rules for ascertaining a 
proper law. The House of Lords have in despera- 
tion given up the attempt to indicate any rules at 
all, and have said in effect that the proper law to 

(o) (1852), 12 C. B. 801. 
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apply to a contract is whatever the parties like (5). 
If we want to give a scientific name to this attitude 
of obedience to the parties' intention, we may call 
it (though, so far as I am aware, our Courts have 
never employed the term) the theory of autonomy 
— a term given it by Laurent. It is severely and 
justly criticized by Westlake. As he remarks, it 
may be precisely the lawfulness of the parties' 
intention which is in dispute. How can it be 
settled by a reference to itself ? In point of fact, 
it is, as applied by the English Courts, nothing but 
a convenient deduction from the very wide liberty 
of contract which English law confers. People 
may by English law contract for almost anything 
they like; therefore they may contract that their 
contract shall be governed by any given law — 
Paraguayan , Chinese or Ancient B aby Ionian . There- 
fore, to avoid the difficulties of ascertaining the 
proper law of their contract, let us infer that they 
have chosen one. Let us guess at the intention of 
the parties, and erect that into an unspoken term of 
their contract. Thus we cut the Gordian knot, and 
everybody is pleased. 

Unfortunately, it is not such a simple matter. 
The old difficulty of finding a secure foothold of 
law from which to appreciate the intention of the 
parties, independent of that intention, cannot be 
kept out. To say that the intention of the parties 

(J) Of. Hamlyn v. Talisker Distillery, [1904] A. 0. 202; and 
Law Magazine, Aug. 1906, p. 341 ; Feb. 1907, p. 199. 
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is always paramount is simply to apply the law of 
England. Other laws by no means necessarily 
■concede such a wide freedom of contract. Indeed, 
even the law of England does not do it without 
qualification. It makes large reservations, under 
the head of public policy. Would a gambling 
contract be good if it contained a clause expressly 
invoking the law of China ? Would an unconscion- 
able loan be valid if the borrower expressly agreed 
to abide by the law of New York ? To adopt as 
the criterion "the intention of the parties," is 
simply to choose English law as the proper law of 
■every contract, wherever made and between what- 
ever parties. To go further, and to look in every 
contract for an implied intention to adopt a 
particular law, is only to add to this theoretical 
vice all the old difficulties of choosing a proper 
foreign law for the contract. Only we give the 
process a new name. Instead of calling it " ascer- 
taining the proper law by which to appreciate the 
parties' intention," we call it " ascertaining the 
intention of the parties " (c). The diflSculties 
remain, and their solution is rendered harder by an 
inappropriate mental colouring. The parties have 
really given no clue to their intention except by 
what they have done. So we are thrown back on 
the old problem — " What is an appropriate law? " 

To examine this question even cursorily would 
take us much too long. For the purposes of English 

(c) Westlake, Private International Law, sect. 211. 
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law, which affects to adopt as its criterion the inten- 
tion of the parties, we need only say that it is the 
law of the country which has on the whole the most 
real and substantial connection with the transaction 
which in principle governs it. This is Westlake's 
deduction from the cases: it is an excellent rule, 
but unfortunately one which gives uncertain results 
in many particular cases. Of course, if the parties 
have chosen any particular law, it will be a question 
whether or not their choice will be given effect to 
by the proper law of the contract. In general, it 
will; so that the choice of the parties is an im- 
portant, though never the decisive, element. 

Let us just look at one example before passing 
from the subject. Mr. Dixon wrote from England (d) 
a note offering marriage to Miss Hansen, who was 
in Denmark. Miss Hansen was so obliging as to 
reply in the affirmative. The offer was not, 
however, implemented by Mr. Dixon. Now, was 
there, or was there not, a contract ? What was the 
"proper law" of such a transaction? Danish or 
English ? If Danish, the offer and acceptance 
produced no legal results : Danish law, like most Con- 
tinental legal systems, considers that marriage is not 
a relation that ought to be forced on an unwilling 
person by the threat of damages. JVemo invitus 
socius esse cogitur. If English, the agreement would 
be productive of legal consequences and actionable. 

{d) Apparently, Bray, J.'s, judgment -would have been the 
same if the promise had been made in Copenhagen. 
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Applying our principle of choosing the law which 
has most substantial connection with the trans- 
action, we shall probably be led to choose the law 
of the country where the parties proposed to lead 
their matrimonial life, namely, England; even 
though the place of performance of the contract, 
which would, of course, be completely satisfied by 
the performance of the marriage ceremony, were 
supposed to be more likely to be situated in 
Denmark. And so Mr. Justice Bray decided, when 
the lady invoked the aid of a British jury (Hansen 
V. Dixon, 23 T. L. R. 56). The contract was held to be 
properly governed by English law, and accordingly 
to' be a valid one, and the plaintiff was given 
damages. But the judge, as usual, placed the 
choice of the English law, not on the true ground, 
that it was the law of the country which had most 
to do with the transaction, but on the unreal ground, 
that Mr. Dixon and Miss Hansen had done it the 
honour of selecting it. Needless to say, Mr. Dixon's 
letter to his inamorata contained no clause refer- 
ring her to the law of England if anything un- 
toward should happen; nor did Miss Hansen take 
the precaution of inserting such a prudent stipu- 
lation in her reply. The judge was therefore 
obliged on the English principle of " autonomy" to 
infer it from the facts of the case, and thus to rest 
his decision upon a useless and dangerous fiction. 
Westlake remarks that this case can be reconciled 
with the doctrine that the proper law of a contract 
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is the place where it was intended to be performed, 
as "it was quite clear that it was intended that 
the marriage should take place in England, and 
that the married home was to be there." 

This case introduces us to the two main criteria 
which have generally been brought forward as in- 
dicating the proper law to apply to a contract: — 
the law of the place where it was made (i.e., 
clinched — in this case Denmark), and the law of the 
place where it was intended to be performed (in 
this case England). It might quite possibly have 
been that the contract had most real connection 
with a third country, e.g., if the parties had in- 
tended to be married in England, but to live as 
American citizens in Pennsylvania. As between 
the great criteria I have mentioned, lex loci solutionis 
and lex loci contractus, English authority fluctuated 
a good deal, before it settled on the insecure 
morass of leaving it to the parties to say. Lord 
Justice Turner said explicitly on one occasion 
(P. ^ 0. V. Shand (1865), 3 Moo. P. C, N. S. 290) 
that — " The general rule is that the law of the 
country where a contract is made governs as to the 
nature, the obligation, and the interpretation of it." 
Westlake prefers Savigny's choice of the law of 
the place of fulfilment : and points out that Shand^s 
Case is not inconsistent with this; for there the 
place of fulfilment was variegated: it was a con- 
tract for conveyance from Southampton to the 
Mauritius. 

B. 4 
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Somewhat the same question as in P. §" 0. v. 
8hand was raised in P. 6f 0. v. JulUen, in France (d), 
A French navy doctor took passage at Hong Kong 
for Marseilles in a British ship, the Alma, which 
was wrecked in the Red Sea. The clause of non- 
responsibility was bad by the personal law of the 
passenger, and good by that of the carrier and the 
place of contract. Which law was to be applied ? 
The place of fulfilment was various; the contest 
therefore lay between the place of formation and 
the personal law. The former was chosen by the 
Cour de Cassation (Troplong presiding), perhaps 
(as suggested by Baudouin, Journal de D. I. Priv. 
(1909) 1101), because the latter varied (the plaintiff 
was English and the defendant French). In Cohen 
V. S. E. R. (1877, 2 Ex. D. 253), Baggallay thought 
the place of formation, and Mellish the law common 
to loth parties, ought to be decisive. Brett was 
inclined to adopt the law of the flag, as in the case 
of a contract of affreightment ; and this I believe to 
be the correct opinion. In point of fact, the law of 
the flag of both parties coincided, and the law of the 
place of formation was held to be the same in effect, 
BO that no decision was necessary. 

Now we pass rapidly from the subject of contracts 
to that of another class of obligations in personam 
— that of torts (e). Little need be said as to this. 
■States do not enforce one another's criminal law, 

{d) Dalloi, 1864, I. 166. 

(e) Althougt we here depart from Holland's classification, as 
he treats these under the head of remedial rights. 
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and they are very shy of enforcing one another's 
law of tort. So far as England is concerned, no 
notice will be taken of a wrong of this kind committed 
abroad, unless it be both (1) unlawful (not neces- 
sarily involving a liability in damages) by the law 
of the country where committed, and (2) such that 
it would have been a tort if committed in England. 
Thus, in Machado v. Forties, (1897) 2 Q. B. 231, the 
Court declined to send a commission to ascertain 
whether a libel published in Brazil was civilly 
actionable there, it being admitted that it was at 
any rate an offence in that country. Apparently it 
is not necessary to plead that it is. (There may be 
an exception to these rules in the case of the tort 
of criminal conversation, which, originally a pure 
common law tort, has by recent legislation as 
expounded in the Divorce Division been attracted 
out of its orbit and assimilated to a marital offence.) 
Other obligations in personam are classified by 
Holland as the Domestic, the Meritorious, the 
Official and the Fiduciary. Fiduciary obligations 
are those of trustees, and this department of law is 
so closely interwoven with the law of Property, 
that it may be left out of consideration for the 
present; the "Official" obligations are equally unim- 
portant in this connection ; they arise out of public 
duties, such as those of sheriffs ; and we have seen 
.that a State meddles rarely, if at all, with the public 
law of another. The " Meritorious " obligation is 
that of the negotiorum gestor. All are instances of 

4(2) 
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Quasi-Con tract, and have been little considered ' by" 
writers. Westlake considers that their proper law, 
if any is needed, will naturally be the law which 
would govern the true contracts which they each 
respectively resemble. But they are comparatively 
unimportant matters. 

- It is otherwise with the remaining sub-head — 
that of Domestic Rights. The mutual rights of 
guardian and ward and of parent and child fill, 
indeed, a very minor place in English law. But 
the rights and duties of married people are 
particularly important. 

In discussing the formation of a valid marriage 
we have to consider the Capacity of the Parties and 
the Form which they go through. The Substance 
of the transaction has been little considered, prO' 
bably because it is universally the same throughout 
Europe and America. It will, however, be very 
necessary to consider it seriously in the future now 
that Asiatics are so frequently to be found in 
Europe. All that our Courts have hitherto held is 
that a polygamous union (like Mr. Bethell's with a 
Kaffir (/) ) is not marriage, but that a monogamous 
one (such as a Japanese marriage (y)) usually is. 
The personal law of a party to a marriage in so far 
as it regulates his capacity to enter into a polygamous 
marriage, is nil ad rem. It may be disregarded, for 
one is dealing with a totally different institution. 

(/) Re Bethell (1888), 38 0. D. 220. 

Ig) BrinUey v. A.-G. (1890), 15 P. D. 76. 
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Thus, in ChettiY. ChettHh), a high-caste Brahmin had 
married an English lady in England. He went back 
to India and repudiated her, on the ground that by his 
personal law he was incapable of marrying anyone 
but a Brahmin. Lord Gorell decided against him on 
the ground that his personal law need not be taken 
into account ; but in fact, if it had been, it would 
have been apparent that it disposed about quite a 
different institution. Again, there is a great diffi- 
culty at present in the diocese of Likoma, owing to 
the Government's insisting on treating the blessing 
of the Catholic Church, accorded to native marriages, 
as constituting a legal monogamous marriage by 
EngKsh law, and involving all the apparatus of 
registration and all the complicated consequences of 
mutual rights of property and succession, which a 
beneficent Government has provided on the English 
pattern. If it were realized by the officials that the 
native union is quite a different institution, so far as 
the civil law — which ostentatiously disclaims all 
ecclesiastical character — is concerned, such an absurd 
dilemma would be impossible. 

We can dispose somewhat easily of the forms of 
marriage. The well-recognized rule of locus regit 
actum prevails here. A marriage good by the form 
of the place where it was celebrated is good in 
England and in most countries, and those forms are 
necessary as well as sufficient. But it is not always 
very easy to say what is matter of form. Russia and 
Servia, if not Greece as well, regard the sacramental 

{h) [1909] P. 76. 



54 POLAEIZED LAW. 

element as of the essence of marriage. The per- 
formance of an ecclesiastical ceremony is not a mere 
form : it is an essential part of the marriage as much 
as is the agreement of the parties. Again, the consent 
of parents may sometimes be essential to the validity 
of a marriage, but in certain cases it may be dis- 
pensed with by drawing up a particular document 
and waiting for a specified short period. In those 
excepted cases, it seems quite possible to treat the 
consent as a mere matter of form. 

With the capacity of parties, we have already 
dealt in general terms in the first Lecture. But 
in regard to such a permanent relationship a» 
marriage, it was long thought peculiarly advisable 
that the capacity of a party should be measured by 
his personal law, rather than by the law of the place 
of celebration. This was, in fact, laid down 
strongly by the Lords in the case of Brook v. Brook 
(1861), 9 H. L. 193, where a domiciled Englishman 
and his deceased wife's sister crossed to Wandsbeck 
in Denmark, and married there. The marriage wa» 
held invalid in England, because they took their 
personal law — "la b^ndfice de la loi personelle," 
as our continental friends insist on calling it — to 
Denmark with them. In this case, both parties had 
the same personal law — but in Mette v. Mette (1859), 
1 S. & T. 416, Sir C. Cresswell held that the same 
result of invalidity followed even if only one party 
was incapable by his personal law. There, a Sackville 
Street tailor, a domiciled and naturalized English- 
man, went to Frankfort, and married a domiciled 
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Frankfort lady, who was his deceased wife's half- 
sister. The marriage was held invalid, with the 
curious result of upholding Mette's will (/). 

There were certain other cases which seemed to 
tell in an opposite direction, and to make the 
personal law immatei'ial. But it was possible to 
explain them away by the argument that the 
apparent incapacity imposed by the personal law 
was mere matter of form — merely the absence of 
certain consents, which could be got over by using 
the proper form even according to the personal law. 
This was so in Simonin v. Mallac (1860, 2 S. & T. 77). 
Greater difficulty was created by the celebrated case 
of SoUomayor v. De Barros (1877, 3 P. D. 1 ; 1879, 5 
P. D. 94). Two first cousins were domiciled in 
Portugal : by its law they could not marry. Their 
respective families came to England in 1858, and 
took up a joint residence — not domicile — in Dorset 
Square. In 1866, the two cousins married; the 
lady being aged 14^ and the bridegroom 16. The 
marriage was never consummated, but the wife did 
not return to Portugal until six years afterwards. 
She alleged that she Avas persuaded to the marriage, 
much after the fashion of Pauline in the last act of 
The Lady of Lyons, to preserve her father from 
bankruptcy. Now, was this valid ? could these 

(/) It was a curious result of the decision that, in annulling 
Mette's marriage, it upheld his will, which would otherwise have 
been revoked. The judge put the case on the ground of Mette's 
nationality, which was clearly wrong. 



56 POLARIZED LAW. 

two Portuguese people marry in England, notwith- 
standing their relationship ? 

Sir R. Phillimore held that they could. The 
Court was bound to impose English law on persons 
domiciled in England who married abroad ; but it 
did not follow that it was obliged to impose the 
Portuguese law on domiciled Portuguese who 
married here, and sitting as a judge of first instance, 
he thought that he ought not to distinguish the case 
from Simonin v. Mallac on the ground that the latter 
case turned on a mere matter of form. The case 
went to appeal. The Appeal Court did what Sir 
Robert had felt unable to do, distinguished Simonin 
V. Mallac, and held the present marriage bad. Lord 
Justice Cotton, laying it down as a broad principle 
of law that the question of personal capacity to 
enter into "any" contract is to be decided by the 
law of the domicile, generalized the rule of Brook v. 
Brook, and held that the same rule applied to 
domiciled foreigners marrying here as to domiciled 
English people marrying abroad. 

So far, all is clear. But two years later Lord 
Hannen pronounced the same marriage to be good ; 
and this is how he did it. The case had previously 
been decided on questions of law, assuming certain 
facts to exist. These facts turned out to be erro- 
neous, and the Queen's Proctor now alleged that 
the domicile of both parties was really English. 
Lord Hannen practically retried the case — it seems 
a ridiculous position, but the parties had consented 
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— and found that the domicile of the alleged husband 
was really English : his father had settled perma- 
nently here. We thus have exactly the converse of 
Metie v. Mette. There a domiciled Englishman was 
held to have taken his personal incapacity to marry 
his deceased wife's sister abroad with him. Here a 
domiciled Portuguese lady had come to England 
and married a person who was now discovered to 
be a domiciled Englishman. Had she not brought 
her personal incapacity to marry her first cousin 
along with her ? 

Lord Hannen thought not. The Court of Appeal 
had certainly instructed him that when both parties 
had a foreign domicile their personal law must 
prevail over the English. But on the authority of 
JSimonin v. Mallac he refused to extend that principle 
to the case where one party alone had a foreign 
domicile. He sharply criticized Cotton, L.J., for 
adopting Lord Campbell's suggestion that Simonin 
V. Mallac might be distinguished as turning on a 
matter of form ; and he failed to note Sir C. 
■Cresswell's glaring error in basing his judgment on 
nationality and not domicile. Consequently, he felt 
at liberty to hold the marriage good (y). 

(^r) It is just poBsible to sustain his decision on the ground 
i;hat the Portuguese prohibition against the marriage of cousins 
-was really a matter of form. His Holiness the Pope could dispense 
from it. " Qui ligat, solvit," says Lord Justice PhiUimore. 
But that would make every law a mere form. The legislature 
■can always pass a repealing Act or privilegium ; but the mere 
iact that it can dispense with its own provisions, or that it has 
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We have, therefore, a very extraordinary state of 
things. A domiciled Englishman might go abroad 
and marry and repudiate his wife on the ground of 
English law, whilst a domiciled foreigner might 
not reverse the process. In view of the strong and 
clear language of Lord Campbell, Lord Justice 
Cotton, and other judges, it was quite possible to 
maintain that Lord Hannen was wrong, and this 
second case of Sottomayor v. De Barros of no 
authority. 

This is impossible since Ogden v. 0^c?e« (1908, P. 46). 
I need not go through the facts of this case, which are 
doubtless well known to all of you. Decided by 
Deane, J., and aJBfirmed by Lord Gorell, Lord Justice 
Kennedy and the present Master of the Rolls, that 
case adopted the opinion of Lord Hannen, and, in 
the view of Westlake, " seems to amount to the 
proposition that the incapacity of a party, as distinct 
from the unlawfulness of a marriage altogether, is a 
question of form, and [may] be disregarded in 
England." The Court, indeed, distinctly says that 
its judgment is " directed to questions arising in 
connection with the formalities required in entering 
into a marriage," and not as embodying an inter- 
ference with absolute prohibitions imposed by the 
personal law. It is difficult to know what this 

appointed the Pope or some one else who can do so, never makes 
its provisions negligible or mere forms. We are therefore con- 
strained to regard Hannen's decision as a denial of all weight to 
the personal law — as he certainly meant it to be. 
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means. A domiciled Frenchman of nineteen married 
a domiciled English lady. His personal law imposed 
on him an incapacity to marry anybody without a 
certain consent, the necessity of obtaining which 
could by the observance of no formality be dispensed 
with (as it could be, in Simonin v. Mallac), and it 
is difficult to call this a formality. 

Dicey appears to think (Conflict of Laws, p. 839, 
note xxiii) that since Ogden, to parody a celebrated 
epigram, " nothing was changed ; there was only one 
Frenchwoman the more," and that it decides nothing 
that was not decided in Simonin v. Mallac. It is im- 
possible quite to agree with this. Since Offden it is 
no longer arguable that Cotton's dicta in Sottomayor 
V. De Barros, on appeal, are of higher authority 
than Hannen's judgment in the Court of first 
instance, and that Simonin v. Mallac turned on a 
mere matter of form. It is a distinct repudiation 
by the Court of Appeal in 1907 of the express views 
of the Court of Appeal in 1877, and of the House of 
Lords in 1861. 

It should be added that the legislature apparently 
accepts the personal law as decisive. The Colonial 
Marriages Act, 1906, which was passed expressly 
" for the removal of doubts," and not to change the 
law, declares that marriages between a person and 
her deceased sister's widower are valid if celebrated 
between parties who are permitted to contract such 
unions by the law of their respective [colonial~\ domiciles. 
As the law then stood, therefore, the legislature 
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treats the personal law as conclusive, and colonial 
couples of the kind referred to must be regarded 
here as validly married wherever the marriage took 
place. It is true that the qualification is inserted 
that the marriage must be "legal in other respects" 
— a requirement which might logically mean that 
the parties must also have capacity by the law of 
the place of celebration, but which almost certainly 
only means that the proper and usual forms must 
be complied with. 

Before passing from the subject we ought to 
-notice a very important and neglected point. We 
have examined the question of whether the personal 
law can stop a person's marrying, in the teeth of the 
law of the place of celebration. But can it enable 
him to marry, in the teeth of that law ? 

Whether or not the parties must each have 
capacity by their personal' law, they should perhaps 
also have capacity (including the consents required) 
by the law of the place of celebration. Little 
authority exists on the point, and it is open to 
argument. Westlake believes that they must. 
Dicey is dubious. It is curious that the case has 
never arisen. If a domiciled English girl of sixteen 
were to marry a domiciled German in Bergen, I 
doubt whether our Courts would hold the marriage 
invalid on account of her not being of marriageable 
age in Norway. On the other hand, a marriage 
between persons under a certain incapacity might 
be so repulsive to the territorial law that it is diffi- 



LIMITS OF PEESONAL LAW. 61 

cult to imagine its being upheld by that law. A 
marriage between uncle and niece would certainly 
never be held valid by the personal law of the 
parties if celebrated in England. So we come back 
to the disheartening conclusion, like that of Ogden, 
that we will use the personal law to impose our own 
restrictions, and perhaps to confer our own toler- 
ances, abroad, but that we decline to use it in order 
to introduce foreign restrictions and tolerances here. 

But now, suppose that the marriage is in every 
way regular and valid ; by what law are the parties 
to conduct themselves in future? Take, first, the 
case of an English couple. If they emigrate to 
Quebec or to Nebraska, or if they take up a business 
in Paris, are they to consider themselves as bound 
by the duties of English married people, or by 
those enforced in Quebec or Nebraska or in France ? 
Or they go on a trip to the Continent. Are they 
to regulate their conduct by the local law? We 
must leave Quebec, Nebraska and France to tell 
them for themselves what they respectively think 
of them. We are only concerned with how the 
English Court will regard their conduct should it 
come in question before it. 

Short of their having obtained a domicile abroad 
— and this is not easy — it is, on the whole, as an 
English couple that they must regard themselves. 
It does not matter where they were married, nor 
where they actually are. So long as they remain 
domiciled here, they must expect to be judged by 
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our matrimonial laws. But more than that : if even 
a foreign couple, after however long or short a time, 
•obtain an English domicile, it appears to be main- 
tained by Westlake that their whole matrimonial 
conduct must be judged retrospectively by our law. 
That would be so even if they had no opportunity 
of guessing that it would ever be applied to them. 
This seems to me a very startling proposition. It 
iiows from the fact which has now been established 
for some years that in general the English law will 
consider that the only proper tribunal to grant a 
dissolution of a marriage is the Court of the domicile 
of the consorts when the suit is brought. And that 
Court cannot conveniently in such an administrative 
matter investigate and apply foreign law. Conse- 
quently, though the parties may only have been in 
England for a comparatively short part of their 
marital life, the incidents of their whole career can 
be brought up against them in the light of English 
law. A domiciled Italian pair come to England, 
clearly to settle for good. Lapses which could not 
avail to dissolve the union by the law of Italy can 
BOW (if Westlake is right) be made available for that 
purpose. Wilson v. Wilson (1872, L. R. 2 P. & D, 
435) is cited in this connection. But it does not 
prove the proposition: the cause of divorce there 
was one which would equally have been recognized 
by the law of England. 

Suppose that the parties in Wilson, instead of 
being domiciled Scots originally, had been domiciled 
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Italians. There is no divorce in Italy, and one of 
the parties might well, I will not say, commit mis- 
conduct, but fail to be careful to avoid the appear- 
ance of misconduct in Italy. Then, perhaps 
without particularly desiring it, the pair come to 
England for good and are domiciled there. They 
quarrel, and one or the other applies for a divorce 
on the ground of events which transpired in Italy. 
If Westlake is right, our Court may be bound to 
grant it. It is a sufficiently strong thing to say to 
a married person that a change of domicile has 
rendered him or her subject to quite a new set of 
marital rights and duties — that the wife's whole 
marital duties change with her changing domicile 
(over which she has no control). It is a much stronger 
thing to say that they not only acquire new rights 
and duties for the future, but a new liability for 
what they may respectively have done in the 
past. 

Divorce is a quasi-criminal process : it was 
originally part of the discipline of the Ecclesiastical 
Courts. It seems extraordinary that a change of 
domicile should invest acts previously done with a 
l-etrospective penal character. 

In support of this opinion may be cited Carter v. 
Carter (1810, 6 Mass. 263). The parties married at 
Philadelphia : misconduct took place there, and the 
husband removed to Boston and instituted process 
for divorce. The statutes, said the Supreme Court, 
give us no jiirisdiction (Story's annotator is thus 
iprrong in saying that the jurisdiction was admitted). 
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As early as 1816 the jurisdiction in divorce had 
been placed upon the ground of domicile, in New 
York. Cf. Pawling v. Willson (13 Johnson, 192). 
And it is now well recognized as the sole ground on 
which jurisdiction will be assumed or recognized in 
England. 

But there is a lesser remedy — the Judicial Separa- 
tion, after which the parties are not free to marry 
again. This remedy is not regarded in England as 
reserved for the Courts of the domicile : it may be 
given by the Court of the place of residence. (I 
suppose it may be given in the domicile as well.) 
Does the English Court, in entertaining such a suit, 
apply its own laws, even when domiciled foreigners 
are concerned ? or when the offences are alleged to 
have been committed abroad ? There is nothing 
to contradict the supposition. Therefore, any 
married couple who venture into England would 
incur the liability to judicial separation in respect 
of uncondoned past offences or acts which might 
appear to be such. 

As regards dissolution, if domiciled English people 
lose that domicile, the Divorce Court washes its 
hands of them. It leaves them entirely to their 
new country's tribunals, so far as dissolving their 
marriage is concerned, and it does not care on what 
grounds those tribunals act. It only retains the 
right to decree the minor remedy of judicial separa- 
tion, like any other country, in case they may be 
temporarily resident here. Whether it will tolerate, 
and recognize, a separation made in another country 
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where they are resident, need not now be considered. 
Probably, so far as it gave either party unliquidated 
monetary rights, it would not be enforced, even if 
made in the country of the domicile. 

An important point to remember is that the 
nationality of the consorts is of no importance. 
Westlake, with his usual inclination to the law of the 
nationality, believes that our Courts would recognize 
a decree passing in the Court of the nationality, as 
well as one made by the Court of the domicile. 
That would introduce an intolerable confusion into 
what should, above all things, be certain. It is 
little likely that the English Court will depart from 
its single rule of recognizing the domicile as the one 
and only forum in the matter. 

That is a rule to which there is at any rate one 
exception, namely, when the law of that forum 
regards another forum as competent. It is easy to 
see that this must be so in one case. If the Court 
of the domicile entirely refuses to deal with the 
matter, and elects to send the parties to another 
tribunal, there can be no harm in concurring with 
it. This is not a case of what is called renvoi [h) — 
because we can apply Italian law, whether Italy likes 
it or not, but we cannot invoke the Italian Courts 
unless they are agreeable to the reference. If they 
decline to adjudicate, it is as reasonable to send the 
parties to the Court indicated by Italy, as to deal 
with the matter ourselves. 

(A) See p. 115, infra. 
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But if the Court of the domicile would have been 
willing to accept jurisdiction, but asserts no exclusive 
jurisdiction, and regards the Court of another 
country as equally competent, are we also to agree 
with it, and to say that we, too, will accept as valid 
the decrees of that latter Court ? If New York is 
the place where the pair are living and domiciled, 
and on English principles the New York Court is 
the proper one for divorce process, does the South 
Dakota Court become a proper one merely because 
the New York law declares it to be such? On 
principle, it would seem that the answer ought to be 
in the negative. We have chosen our Court once 
for all. Its recognition of other Courts as com- 
petent ought not to bind us. Yet in Armitage v. 
A.-G., Lord Gorell (i) held that it did. This opens 
up a prospect of an undignified race between the 
consorts for a favourable decree in different 
jurisdictions. 

There is another exception which has lately been 
discovered to arise when the Court of the domicile 
will not admit that the parties are married at all. 
One would think that a decree of nullity rendered 
by them would meet the case, since it would appa- 
rently be accepted as conclusive in England; but 
reflection will show that this is scarcely so. The 
nullity decree will not be recognized here if one of 
the parties is (apart from the ceremony of marriage 
and its possible effects) a domiciled English person. 

(t) [1906] P. 135. 
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We could not possibly admit as decisive in this 
country a foreign decree declaring a person to be 
married or unmarried, when that person had no 
connection with the foreign country beyond an 
asserted marriage with one of its subjects. Now, if 
there is no marriage, the lady remains domiciled 
here, and a nullity decree abroad does not bind her 
here. So we have this dilemma — either the mar- 
riage is invalid, in which case the foreign nullity 
decree is waste paper ; or it is valid, in which case 
it is of no use to go on to inquire what the foreign 
-decree is {j). 

These considerations arose in Ogden v. Ogden, for 
the French Court, of course, treated the young 
Frenchman as unmarried, and declined to divorce 
him. His English wife failed to obtain a divorce 
from President Jeune here; as he correctly held, if a 
divorce was needed, the wife admitted she was mar- 
ried ; and if she was married her proper Court was 
the French Court of her husband's domicile. There- 
fore the judges in Ogden were driven to suggest 
that here there was an exception. If the proper 
Court declined to entertain the application, then the 
English Court might fill the gap. 

{j) The case might undoubtedly be different if the " English " 
wife were connected by allegiance or domicile with the alleged 
husband's country. A nullity decree would here have substan- 
tial grounds ; and it is suggested that the right course in Ogden 
was for the lady to have settled in France and obtained a decree 

of nuUity there. 

5(2) 
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It was in Stathatos v. Stathatos (Ic), seven years 
later, that it actually did so (I). Dicey has very 
justly criticized this step on the ground that, how- 
ever practically convenient, it introduces an element 
of discord and disturbance into an already confused 
legal system, and will do in the end more harm than 
it relieves. It is a very great satisfaction to me to 
have come independently to the same conclusion (m). 
Hard cases make bad law. Simplicity and certainty 
are more valuable than indulgence. 

The most serious consideration which emerges 
from Stathatos is, that if the English Court intervenes 
it will apply the English marriage law ; and to do 
this in the case of a domiciled foreigner is a start- 
ling departure from principle. Divorce includes 
serious proprietary adjustments. Are these to be 
regulated by English law when the husband has 
nothing to do with England ? Were he married by 
his own law, he would on all hands be admitted to 
have to fulfil the duties of a Greek or French hus- 
band. It is a strange result which throws on him 
the duties of an English husband when there is a 
conflict as to whether he is married at all. 

The true rule was surely to have maintained the 
unity of the principle of domicile, and to have let 
the wife obtain her decree of nullity in France or 

{k) 82 L. J. P. 34 ; [1913] P. 46. See also Be Montaigu v. 
Be Montaigu, [1913] P. 154. 

{I) Per Deane, J. His Lordship hoped that his decision 
■would not he taken as a precedent until considered by the Court 
of Appeal. 

(w) Law Magazine and Eeview, vol. 38, p. 351. 
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Greece after becoming independently domiciled 
de facto in the husband's domicile. 

Since the husband can change the domicile of 
himself and his wife as he pleases, it has long been 
apparent that the position of a deserted wife is a 
very hard one. She is forced to follow the husband 
to the Court of his new domicile to obtain redress 
for the very desertion which deprives her of resort 
to the tribunal where the pair were previously 
settled. An exception to the authority of the Court 
of the domicile is therefore introduced in her case. 
It is clear that a judicial separation can be so 
granted («). But authority is less strong in the case 
of divorce. Bertin v. Bertin is only reported in the 
Times (7 Nov., 1905), and was not followed by Lord 
Gorell in Parkin v. Parkin (Times, 25 Apr. 1906). 
I have little doubt that it would be followed in the 
Divorce Division, but some doubt whether the 
Court of Appeal would set their seal to the doctrine. 

With regard to Scotland, it appears to be thought 
that the jurisdiction to dissolve a marriage (so far 
as Scotland is concerned) on the ground of the 
matrimonial offences having been there committed 
has disappeared. It undoubtedly at one time 
existed. It was doubted in Stavert (United States), 
and the learned editors of Burge's Commentaries on 

{n) Armytage v. A., [1898] P. 180. In the older cases, the 
wife's former Britisli nationality had (probably improperly) 
great weight, except in S. Teodoro v. S. T., where the defendant 
was throughout domiciled abroad. (1876) 5 P. D. 97. 
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Colonial and Foreign Law think that since Le Mesurier 
V. Le M. it would be as certain to be negatived, as 
in that case the equally undoubted jurisdiction 
under Roman-Dutch law was negatived for Ceylon. 
But I am not so sure. The question of jurisdiction 
on the ground of delictum was never raised or 
argued in Le Mesurier v. Le M. And the House of 
Lords contains in the person of Lord Shaw and Lord 
Dunedin, lawyers familiar with Scottish principles 
of jurisdiction, an advantage denied to the Privy 
Council in the Ceylon case so far as the Cingalese 
law was concerned. In Le Mesurier v. Le M., the 
very cogent authority of the Cape Colony cases 
was never referred to. 

Although Le Mesurier v. Le M. was decided on the 
law of a Roman-Dutch colony, it was not decided 
as a general rule of Roman-Dutch law (o), nor by a 
House which included a Roman-Dutch lawyer. 
Morice goes a great deal too far in saying that it has 
been accepted in South Africa. The Transvaal 
case which he quotes {Lx parte Kaiser, (1902) T. H. 
165) simply shows that the jurisdiction will not be 
exercised on the mere petition of a wife who comes 
into the jurisdiction, the other party to the marriage 

(o) " Mr. Mayne, in Hs elaborate and able argument for tho 
appellant, did not assert the existence of any special rule in the 
Eoman-Dutch law giving jurisdiction to entertain a divorce 
suit in such circumstances as occur in the present one " — see 
opinion of Watson, L. A., Le M. v. Le M., [1895] A. 0. 528. 
He might well have done so : vide the authorities in De Bruyn, 
Opinions of Orotius, p. 92 sgq. 
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never having been domiciled there. Innes, J., in 
his judgment, indeed goes further. But he treats 
a decision of the Privy Council in a Ceylon case 
as " absolutely binding upon " a South African 
Court, which seems improbable ; and he expressly 
reserved the question whether long residence might 
not be enough, which (although he might give to 
such long residence the name of " domicile ") would 
really be inconsistent with the Le Mesurier decision. 
In fact, in that case there was a prolonged and 
settled residence in Ceylon, 

Of course, there are cases (such as Briggs v. 
Briggs) where a person has gone abroad and 
obtained a divorce without ever having acquired 
a real domicile there. Such a divorce will be 
invalid in England, but not because the party went 
abroad to get the divorce, but because he never 
really intended to remain. In other words, his 
motive is immaterial. If, in order to get a divorce, 
he is willing to abandon England for good, there is 
no reason why we should say he is evading the law, 
and, stigmatizing his action as "a fraud on the 
law," hold his divorce invalid (jo). The motive 
does not matter : what does matter is the extreme 
probability that a person in such a situation does not 
mean, and never did mean, to abandon England for 
good. If that is so, he never acquired a foreign 
domicile, and that is the reason the divorce is of no 
effect in England. 

{p) 1880, 5 P. D. 163 ; cf. per Inglis, L. P., in Stavert (1882), 
9 Eettie, 527. 
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The recognition of the Court of the domicile as 
the sole and sufficient Court to grant a dissolution 
has the awkward consequence that English people 
officially, and therefore temporarily, resident in a 
foreign country or colony must resort at great 
expense to the English Court. The possibility of an 
Anglo-Cingalese domicile comparable to a temporary 
Anglo-Indian domicile {infra, p. 114) could not have 
been recognized in Le Mesurier v. Le Mesurier, as it 
was negatived in A.-G. v. Rowe (1862), 1 H. & C. 
■31 — (the Chief Justice of Ceylon's case). But in 
Rowe's Case the actual existence of Anglo-Indian 
domicile was never alluded to, and it would cer- 
tainly seem convenient to recognize, if it is not too 
late, something of the kind. 

This seems a proper place for a word or two on 
the condition of co-respondents to a dissolution suit. 
The position has really received less attention than 
it deserves. Formerly, the co-respondent was an 
independent party. He had done the husband a 
common law wrong, for which his remedy was to 
sue for damages in a common law Court. The Act 
of 1857 made it possible, if not necessary, that 
these damages should be recovered in a divorce 
suit : and the remedy against the co-respondent has 
been more and more, during the last fifty years, 
attracted into the orbit of the divorce proceedings {q) 
and regarded as an appendage to them. But nobody 
seems to have reflected that the jurisdiction in the 

{q) Of. Bernstein v. B., [1893] P. 292. 
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iwo cases is very different. In the suit against the 
•consort the jurisdiction is personal — exercised by 
the Court of the domicile on the ground of the 
permanence of the relation. But the jurisdiction 
against the co-respondent is transitory and casual. 
It depends on an alleged act. 

There is no permanent tie between the co- 
respondent and the respondent subjecting the 
former to the jurisdiction of the petitioner's Court. 
Apart from the Act of 1857, the jurisdiction was 
exercised, as in the case of any other tort, if the 
defendant was here, or if the case came within the 
ordinary rules for service outside the jurisdiction, 
i.e., if he was AiVwse//" domiciled here, or if the act was 
committed here. It is very sparingly that the Court 
will take cognizance of a wrongful act transpiring 
abroad ; and, on this analogy, a co-respondent 
-ought not to be cited from abroad to defend himself 
in London. But see what happens. 

On the authority of Rayment v. R. (1910, P. 27), 
decided by Sir S. Evans in 1910, a co-respondent 
can be cited to come from the ends of the earth to 
answer such an accusation. The fact may be alleged 
to have taken place in New Zealand : the co- 
respondent may never have been out of these 
islands, and may never, indeed, have seen the 
respondent, or heard of her : yet, because the 
petitioner chooses to accuse him, he is liable to be 
forced to come to England to defend the suit at the 
^avest disadvantage. If he fails to do so, he may 
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be subjected to heayy damages, and the judgment 
will probably be made executory and effective 
against him in the colony. An illustration is pro- 
vided by the case of Philips v. Batho (r). An Indian 
Court, applying this principle of Sir S. Evans, and 
using the prerogative of the good judge to amplify its 
jurisdiction, cited an Englishman as co-respondent, 
who was not domiciled in India, and had left India 
for good. The enormous damages of £7,200 were 
given against him. Then the petitioner followed 
him to England and enforced this crushing judgment 
against him, without the possibility of defence. 
One argument, indeed, was open to him — that the 
divorce decree was not technically a judgment for 
a liquidated^and certain amount, such as to be the fit 
subject of enforcement here. That point was not 
taken, and the plea that he ought never to have 
been cited away from his domicile was rejected by 
Sir C. Scrutton. It is really an extraordinary 
exception to the non-liability for foreign torts. The 
opportunities which it offers for blackmail are 
evidently numerous. Sir S. Evans rested his 
decision on a Scottish case of Fraser (1870, Cases 
in C. of Sess., 3rd Ser., 8 M. 400). How little it 
was meant to help him is apparent from an extract 
from the judgment of Lord Kinloch (s). 

{r) [1913] 3 K B. 379. 

(s) In point of fact, the jurisdiction was sustained (on Scottish 
principles) because the co-defender was a tenant of heritablft 
subjects in that kingdom. 
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" The Conjugal Rights Act allows 

citation ; but only as in the usual case, to wit, when 
there is jurisdiction. It assumes jurisdiction; it 
does not create it. To confer such jurisdiction, 
where it was not antecedently possessed, would re- 
quire a very express and unambiguous enactment ; 
and none such, I think, occurs. No such thing, I 
think, was intended as to give the Court power to 
call, de piano, an alleged wrongdoer from the farthest 
corner of the globe, whether he was subject to the 
jurisdiction of the Court or not." 

The President, in deciding Rayment as he did, 
disregarded eight cases in which jurisdiction had 
been declined in respect of such persons {t). His 
Lordship thinks that to decline to cite the co- 
respondent would be to deny the petitioner his 
remedy. But to cite him is to give the petitioner 
a new remedy not previously open to him. Why 
should the co-respondent, not like other tort-feasors, 
be sued in his own jurisdiction or in that of the 
locus delicti ? 

The rights and duties of parents and guardians 
in respect of their children and wards may be 

(if) Baker, [l9Q9r\ P. 257 (Irish co-respondent: "This Court 
has no jurisdiction over him," per Bucknill, J.) ; Gaynor (1862), 
31 L. J., P. &M. 116 (Italian: Oresswell, J.O.) ; (?rawye, [1892] 
P. 245 (German: Jeune, P:) ; Levy, [1908] P. 256 (French: 
Bucknill, J.); Boger, ib. 300 (Danish: Deane, J.); Fairfax, 
[1910] P. 283 (Danish: Barnes, P.); V Anson, ib. (New Zealand : 
Barnes, P.) ; Walter, ib. (Austrian : Bigham, P.). Possibly 
the new practice may yet be open to reconsideration, whether 
in the Court of Appeal or in a Court of first instance. 
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rapidly disposed of. The leading principle appears 
to be to establish the existence and duration of a 
special relation of dependence by the personal law 
— «.e., the law of the domicile — but to attach to it 
the incidents and consequences, not of that law, but 
of the law of the place where the ward or minor is. 
Or, perhaps, more accurately, to attach to it the 
incidents which flow from it by the law of the 
domicile, in so far as the local law admits them as 
well. One of these consequences is the liability of 
the guardian to supersession by the interposition of 
the Court. 

It has been held, moreover, that the Court will 
appoint a guardian to a person who is neither here, 
nor domiciled here, on the mere ground that she is 
a British subject. This seems an extraordinary 
recognition of the' personal law of the nationality, 
yet Kay, Cotton and Lindley all concurred in 
exercising the jurisdiction (u), basing it on high 
prerogative grounds which seem rather out of 
place. The British Vice-Consul in Paris was born 
in France, but he was the son of a natural-born 
British subject, and consequently a British subject 
himself. His daughter, born in France, was a 
British subject too. She had no connection with 
England ; and she was a ward of the French Court, 
her parents being separated. Her mother assumed 

(m) Willoughhy v. W. (1885), 30 C. D. 324; Whiter. Duver- 
nay, [1891] P. 290, cited by Westlake (section 8) in support of 
this doctrine, seems to be one of a foreign minor, and has no 
bearing on the subject. 
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French nationality. A dispute arising in France as 
to her guardianship, the French Courts adjourned 
the matter, in deference to the national Court, 
which was assumed to be that of England. 

Thus deferred to, Kay, J,, made no difficulty in 
accepting the renvoi and appointing a guardian. 
" This child is entitled to all the rights and privi- 
leges of a British subject .... and therefore it 
is within the jurisdiction of the Court to provide 
for the custody and care of the child." He quotes 
Lord Cran worth : " The jurisdiction of this Court 
with regard to the custody of infants rests upon 
the interest of the State and the Sovereign." 

Whatever may be thought of these arguments of 
high prerogative, it is clear that the case is only 
an authority that a guardian can be appointed 
when the Court of the domicile defers to the 
English Coiu't. In fact, we have here in miniature 
the regime of mutual deference which occurred in the 
Bourgois Case (1889, 41 C. D. 310}, and which must 
end in a deadlock unless one party or the other cuts 
the knot. No case appears to have arisen in which 
the nationality of the infant was foreign and its 
domicile English ; but it would introduce a gravely 
disturbing element into our system if special 
deference were in such a case paid to the foreign law. 

The mutual rights to support of parent and child 
have not infrequently been the subject of determi- 
nation, and they raise curious questions. Can 
either party escape from them by changing his 
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domicile ? So far as authority goes it would 
seem so, 

A good instance is afforded by a case in the Court 
of Session in 1848(3;). A Highland gentleman 
claimed support from various relatives, among whom 
was his mother, who was domiciled in England. It 
was agreed by four judges that her liability was 
measured by her personal law. One can scarcely 
accept that. It would make it very easy to escape 
responsibility. Following the above case Judge 
Bacon absolved a son from liability to pay the 
Edinburgh Parish Council anything in aliment of 
his mother, he having left Scotland and become 
domiciled in this kingdom {y). 

Much the same view was taken at Douai in 1902 
i^Guerrier-CapsticJc v. Guerrier (Journal de D. I. Priv. 
(1903) 599) ; but there the English parents and 
child were all alike domiciled in France. The 
French Court found as a fact that the English law 
placed no obligation on a parent to support his 
child except in absolute pauperism, but it decided 
that to apply this national law to the parties would 
be unjust. The obligation was one to be executed 
in France, and one, moreover, of direct public 
interest. 

Sometimes, as in Gamhier v. Gambier (1835, 7 Si, 
263), the parent has not only the administration 
but the use and enjoyment of his minor children's 

{x) Macdonald v. M., 8 Dunlop, 830. 

ly) L. T. Newspaper (1905), p. 160, Edinburgh v. Kirk. 
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property. That this right fluctuates with a change 
of domicile appears to be maintained by Shad- 
well, V.-C. 

But as neither he nor his children had ever been 
Dutch by domicile, the opinion is ohiter. Still, for 
what it is worth, it supports the contention that a 
parent's right (and presumably a child's) fluctuates 
according to domicile. 

The management of the ward's property is quite a 
different matter. It is partly a right against others, 
partly a duty towards the minor. The guardian, 
according to the law of the domicile, is recognized 
(unlike an administrator or executor) without 
express appointment (0) . But of course, the powers 
of such a guardian can be superseded by the Court, 
and it may equally of course, decline to hand over 
to him funds actually under its control (a). It would 
indeed be absurd if a domiciled foreigner visiting 
the country with his children or wards, needed a 
special appointment before he could deal with 
their property. 

In In re Pavitt (1907, 1 I. R. 234), an Irish minor 
was entitled to the income of £1,000 left her by an 
Algerian great-uncle. Unfortunately, the money 
was invested in the French funds, and the authorities 
in control of these declined to pay it to the lady, she 
being only sixteen. She was the daughter of a British 
subject and was domiciled in France but resident 

(z) MacMe v. Darling (1871), L. E. 12 Eq. 319. 
(a) Re Hellmann (1866), L. E. 2 Eq. 363. 
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in Ireland. It was " believed " that the French 
Court would decline to appoint a guardian, and the 
Master of the Rolls (Meredith) appointed an Irish 
aunt, virtually to receive and apply the money. 
The order did not invest her with the control of the 
person. It can (unlike Willoughby's Case) be justified 
on the ground of the infant's presence and residence- 
within the jurisdiction, on which ground lunacy 
proceedings were allowed against a domiciled 
foreigner (an American) in hi re Burhidge^ [1902]' 
1 Ch. 426. 

Normal Law in Rem. 

We have now dealt with civil rights exercisable 
against particular persons — promisors, consorts^ 
wards, children, and so on — and we take up the 
thread of Professor Holland's classification, coming 
to rights in rem. Here there is no special person or 
persons bound to the one who has the right — - 
the public at large are the only people who are 
affected by it. Such are the great rights of 
personal freedom and safety and of reputation. 
But we have seen that, so far as English law is 
concerned, it takes up a very simple position in 
respect of these rights. People will only have to 
respect them abroad if and in so far as the law 
of the place requires it ; and even then, only to the 
extent to which they would have to respect them in 
England. 

We have seen, however, that so far as marital 
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rights are concerned, the position is far otherwise. 
These have been attracted into the orbit of the 
primary relation between the consorts, and, subject 
to what the Court of Appeal may say, persons who 
get to know married couples abroad may have 
to conform their conduct not only to the law of the 
husband's domicile, but to the law of a possible 
English domicile which he may acquire hereafter. 

The position is also simple with respect to rights 
in respect of immoveable things. These are admitted 
to be governed by the law of their situation, and 
few rules are so universally established. Yet even 
here there is an awkward misunderstanding. Some 
foreign jurists distinguish between "real" rights in 
immoveables, and "personal" rights. They gene- 
rally admit that, so far as the " real " right is 
concerned, the lex situs governs. But they do not 
admit that the lex situs governs " personal " rights 
in such things. We are pretty familiar with one 
case of this in England. The English law governs 
rights of property in English land and houses : 
yes. But is it necessarily applicable to contracts 
to buy or to mortgage English lands and houses ? 
You see, it is a totally different question. A cele- 
brated and recent case on this point is the Bank of 
Africa v. Cohen (1909, 2 Ch. 129). A married lady 
there desired to hypothecate, or mortgage, her 
property consisting of immoveables in South Africa. 
By the local law, she could not do it. But her 
promise to mortgage it might nevertheless be held 

F. 6 
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in other countries to be binding on her personally. 
A promise to do a thing which is not obviously 
unlawful or impossible may be quite valid : one 
may well guarantee its legality according to a non- 
English law. It was held, however, by four 
judges (b) that the contract was to be governed 
by the law of the place where the land was 
situated, i.e., the Transvaal. But it might a priori 
have been held to be governed by the law of the 
promisor's domicile, England, which was also the 
place where the agreement was signed. 

I do not regard this as a decision upon capa- 
city (c). The lady had entire capacity to dispose of 
the land : the only restriction was that certain 
formalities were necessary before she could do it as 
surety for her husband. It is simply a decision on 
the proper law of a contract to hypothecate lands — 
which is decided to be the law of the territory in 
which they are locally situate. Applying this law, 
the Roman-Dutch as modified by Cape legislation, 
it was obvious that the substantial requirements im- 
posed by it had not been complied with. The 
distinction is of great importance, because if the 
question had really been one of capacity to make 
the contract rather than one of its validity when 

(J) Hardy, M.E.., Buckley and Kennedy, L.JJ., and Eve, J. 

(c) The language of some of the judges suggests it, especially 
that of Buckley, L.J. What he calls a " contingent capacity" 
(an incunabulum) is surely nothing more or less than simple 
capacity coupled with substantive and formal dispositions as to 
its exercise. 
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made, it would have been a much stronger case for 
"the application of the personal law (English), 

Apparently, foreign jurists carry the matter 
further. When the draft Hague Conventions of 
1900 laid down that " the succession to immove- 
ables is governed by the personal law of the de- 
funct," Russia flatly said that she could have 
nothing to do with such a principle. Russian land 
and its ownership must always be governed by 
Russian law. Whereupon Mr. Lain^ explained that 
it was not the actual ownership that was to be 
governed by the French or Irish or Chinese law, 
but only "the personal right of succession to it." 
It is difficult to follow this. I take it to mean 
that the strict Russian law might, under the Conven- 
tion, exclude the person designated by the personal 
law to take the Russian land of the defunct, but 
that as against the other successors, he would retain 
his right, and would have to be compensated for his 
exclusion, in a due course of administration. 

If this is so, it seems to me that the Russian 
objection is perfectly justified. The distinction is 
only a roundabout method of evading the Russian 
land law. 

Suppose, for the sake of argument, that Russia 
does not admit Jews to succeed their parents on an 
intestacy. 

Take the case of an English Jew who has two 
children, Hannah and Rachel. Hannah becomes 

6(2) 
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a Christian. The father dies, and by his personal 
law (the English), Hannah and Rachel are each en- 
titled to one-half of his net estate. Let us suppose 
that he is worth £50,000, and that half of this is re- 
presented by land in Russia worth £25,000. Russia 
says (suppose) that no Jew is to have Russian land on 
an intestacy, and the Convention yields to Russia's 
desires in this. Rachel must be excluded from the 
Russian land. But, then, the Convention proceeds, 
the English law of the deceased is to prevail, 
subject to this indulgence of Russia's fancy, and 
therefore Rachel must still have half the total in- 
heritance, and must therefore get all the rest of the 
estate. Hannah is left with her land and cottages 
near St. Petersburg. Is it not obvious that this is a 
mere evasion of the Russian statute ? So far as 
the net result is concerned, after this marshalling 
the estate is divided in exactly the same way. Had 
the Russian estate been the sole property of the 
deceased, Rachel certainly could not have had a 
share of it, but the administrators would have had 
to sell it for her benefit. They would have had to do 
it, in order to provide her with the half of the father's 
estate, to which she is entitled by his personal 
English law. The whole object of the hypothetical 
Russian law is missed : it is not to exclude Jews 
from Russian land, but to penalize them in favour 
of Christians, when there is an intestacy. And this 
desire is defeated if the Convention has any opera- 
tion, however " personal," on Russian land. 
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Take an inverse case. A domiciled Russian 
leaves his estate equally to a stranger and to a 
charity. Half his estate is freehold land in Sussex. 
Under the old Mortmain Act, the gift to the charity 
of half the land would lapse. Under the Conven- 
tion, this would be recognized. The charity could 
not get its share. But it would get it in a round- 
about manner by means of its personal claim on 
whoever took it by the local law — in this case, the 
heir or the Crown. They would have to see the 
estate distributed according to the personal (Russian) 
law. They would have to marshal in favour of the 
charity, and pay it the value of its share, just as if 
the land had been validly given : in the same way 
as under the new Mortmain Act, the land must be 
sold in order to compensate the charity. 

The prejudices of the territorial law are humoured, 
but au fond, its land is laid hold of to carry out 
purposes which it condemns. 

The doctrine of applying the law of the situation 
on the whole applies very stringently in the case of 
land in English practice. Sometimes it meets an 
equally stringent doctrine in the shape of the rule 
which directs that all questions of procedure and 
adjective law are regulated by the lex fori — the law 
of the Court which is invoked. Thus, if a person 
contracts to convey land in Scotland in a way valid 
by Scots law, the obligation will be enforced by 
specific performance in the English Courts, though 
it would not be so there. That is, everybody who 
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declines to recognize the purchaser's rights in the 
land will be sent to jail until he does (d). 

This ia only one illustration of a method of action 
which the English Court permits itself, whereby, in 
so far as it can, it enforces rights over immoveables 
abroad, by putting personal pressure on the parties 
in England. 

"In my opinion," said Lord Parker, adjudicating 
in Deschamps v. Miller ((1908) 1 Ch. 856), ''the 
Court will not adjudicate on questions relating to 
the title to, or the right to the immediate possession 
of, immoveable property out of the jurisdiction. 
There are, no doubt, exceptions to the rule; but 
without attempting to give an exhaustive statement 
of those exceptions, I think it will be found that 
they all depend on the existence between the parties 
to the suit of some personal obligation arising out 
of contract or implied contract, fiduciary relation- 
ship or fraud, or other conduct which, in the view 
of a Court of equity in this country, would be 
unconscionable, and do not depend for their existence 
on the law of the locus of the immoveable property." 

His Lordship gives as instances (e) the enforcement 
of trusts, specific performance, mortgage rights and 
the reparation of fraud. But what is this, but to 
admit a roving jurisdiction to apply the peculiar 
English principles of equity and the standards of 
conduct of the Court of Chancery to dealings with 

{d) Ex parte Pollard (1840), Mont. & Ch. 239. 
(e) Of. 34 Law Magazine and Eeview, p. 203. 



LAND, IN ADMINISTRATION. 87 

foreign land ? If Germany does not recognize trusts 
of German land, are we to send a German to jail 
till he does? "There is, perhaps, some danger," 
says Lord Macnaghten(/), "if these strict rules 
are applied to a case between foreigners whose 
relations are not exactly those of trustee and cestui 
que trust." One of the strongest cases which illus- 
trate the danger is Coodx. Cooc?((1863), 9 Jur. N. S.)» 
where Romilly declared a Chilian landowner a 
trustee, and ordered him to carry out a contract 
which the Chilian Courts had declared not to exist, 
and restrained him from proceeding further in those 
Courts. It is difficult to resist a conclusion that the 
decisions have gone dangerously far in this direction. 

In the recent case of Smith v. Smithing), Argentine 
land was treated, in deciding a question of priorities 
under a will, as though it had been English real 
property. It is submitted that foreign land ought 
to be treated as personalty in administration (A), 
provided that no greater burden is thrown on it by 
way of debts or legacies than in the country where 
it is situated (^). 

The problem of land converted into money is not 
altogether an easy one. It would seem that on 
principle, as soon as it ceases in fact to be an im- 

(/) Concha V. Concha, [1892] A. 0. 675. 

Ig) [1913] 2 Oh. 217. 

{h) Noell V. Robinson, (1681) 2 Ventr. 358, "looked upon as a, 
chattel to pay debts, and a testamentary thing." (Of. Beaumont 
v. Oliveira (1869), L. E. 4 Ch. 309.) 

{i) Harrison v. Harrison (1872), L. E. 8 Oh. 342. 
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moveable, the control of the lex situs over the land 
should cease. That the lex siMs still regards it as 
impressed with the character of an immoveable is 
immaterial, if it is no longer entitled to dispose 
regarding it (k). Similarly, the fact that stock or 
other moveables are directed to be laid out in land 
in a particular country should not impress them with 
the character of immoveables in that country. It 
was assumed by everybody in In re Stirling (/) that 
it did ; that stock directed to be laid out in the pur- 
chase of land in Scotland was subject to the Scottish 
law. This was to apply the technical rule of English 
equity law to the stock before ascertaining what was 
the proper law. The case was rightly decided, but 
it must be supported on the ground that the case 
was one of the construction of a will, and thus the 
proper law to apply was the law of the testator's 
Scottish domicile. 

As to rights over moveables it may in general be 
said that the same convenient rule of regarding their 
local situation applies. I need only cite Cammell v. 
SewelKrn), Castrique v. Imrie(n), and Ctt^ Bank v. 

(A) lie Piercy (1895), 1 C. 83. 

(Z) [1908] 2 Ch. 344. This case is further remarkable for the 
learned judge's suggestion that the English Court would refuse 
to recognize a divorce in the domicile if it passed on grounds not 
recognized in England. 

(w) (1860), 5H. &N. 728. 

in) (1870), L. E. 4 E. & I. A. 414. This was, strictly, a 
decision on the weight to be allowed to a judgment «» rem passed 
in the Court of the situs. 
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Barrow [o), well-known cases, in the first of which 
"the Common Pleas were reversed by very strong 
appellate tribunals. " If personal property is dis- 
posed of in a manner binding jby the law of the 
■country where it is, that disposition is binding 
everywhere "(jo). 

But as to the so-called universal assignments 
which take place on death, marriage or bankruptcy, 
"the maxim mobilia sequuntur personam, is still re^ 
garded as applicable. Where the whole estate is 
affected the personal law comes into play, and the 
local law sinks into a secondary position. 

First (1) as to succession. Here the law of the last 
domicile of the deceased will, as you know, regulate 
in principle the succession of those beneficially en- 
titled whether he has left a will or not. Only one 
xeserve need be made, that securing special treat- 
ment to immoveables. Formally a grant of adminis- 
tration by the Court of the domicile is neither 
necessary nor sufficient in order to enable the assets 

(o) (1880), 5 A. 0. 664. 

(p) In N. W. Bank v. Poynter, [1895] A. C. 56, the res -was a 
bill of lading, and was pledged in the situs ; the lex domicilii 
■coincided 'with the lex sitAs, and the expressions as to the la'w of 
the owners' domicile prevailing were obiter. The goods were at 
sea (destined to Glasgow) ; the bill was indorsed in Liverpool 
by a Liverpool firm to a Liverpool bank ; the firm sold the goods 
{under a power) and sent the bill to a purchaser in Scotland. 
Clearly, the effect of what had been antecedently done in England 
-did not fall to be determined by the law of Scotland, simply 
because the bill and goods subsequently came there. 
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to be collected here. To this limited extent the- 
authority of the locus is paramount even in thi* 
matter. But it will make a grant, almost as of 
right, to an administrator appointed by the Courts 
of the domicile. 

On all other matters there is high authority for 
saying that a decree of the Court of the domicile is 
conclusive, however mistaken (q). 

If the deceased has left a will, both its form and 
its effect are governed by the law of his last, 
domicile. The rule locus regit actum was discarded 
in this particular. The testator must not use the 
form of the country where he happened to be. 
Since in France, until lately, he must use that form 
and no other, people who were domiciled in 
England and staying in Paris or the South of 
France were placed in a very ambiguous situation.. 
Moreover, a valid will might be made invalid in 
form by a change of domicile. To remedy this,. 
Lord Kingsdown's Act (24 cS; 2-^ Vict. c. 114) intro- 
duced three new forms in the case of British 
subjects (sect. 1) who make a will abroad or in the 
colonies : — 

1 . The law of the place where the will is made. 

2. The law of the testator's place of domicile 

when the will was made. 

3. The law of the testator's (Imperial) British 

domicile of origin — if any (r). 

(q) Crispin v. Doglioni (1866), L. E. 1 E. & I. A. 301. 

(r) It is conceived that this would not include a country of 
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Note, not his last British domicile : his British 
domicile of origin. He may not have one. 

In the case of the will's being made in the United 
Kingdom, there is more obscurity in the Act. The 
fact that by Scots law a will can be made without 
witnesses renders this very important. To the 
form required by the law of the last domicile, the 
Act adds certainly one alternative : the locus actus. 
It is enough to use the form of the place where the 
will was made, so that saiy English persons can 
make holograph wills if they happen to be in 
Glasgow. And there is no question, in this case, 
of dragging in the form of the (Imperial) British 
domicile of origin. That is an extreme concession, 
only designed to save the wills of British people 
abroad. But is it enough to use the form of the 
place where the party was domiciled when the will 
was made ? Can a domiciled Scot make a will 
without witnesses in England so that it shall be 
valid if he never goes back to Scotland, and dies 
domiciled in England ? 

Westlake maintains that he can, on the strength 
of a section which I think was passed alio intuitu 
(sect. 8). This section enacts that no will is to be 
invalidated or altered in construction because of a 
subsequent change of domicile. It appears to me 
that this has notliing to do with form at all : it has 

capitulations — they are not "within H.M. dominions." Nor 
true protectorates, where the local sovereign exercises a real, 
and not a nominal, independence. 
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in view questions of substance and capacity, e.g.^ a 
testator whose will is not invalidated by his marriage 
is not to find it invalidated if after marrying he 
acquires an English domicile before his death. Were 
it otherwise — did this section deal with form — where 
would be the necessity for including in sect. 1 fin 
the case of wills made abroad) the form of the place 
of the testator's domicile at the time the will was 
made? If the validity of that form follows from 
sect. 3, there was no need to validate it by sect. 1 (s). 

Consequently, I hold that it is improper to en- 
large sect. 2 by gratuitously importing into it this 
alternative which is clearly and expressly intro- 
duced in sect. 1. It is a cardinal rule of interpre- 
tation that words are not to be supposed to be used 
in an Act of Parliament without some reason. 

Gesling v. Viditz [t) is an interesting French case, 
which shows that the French law has, by pure 
jurisprudence, abandoned its adherence to the lex 
loci actus as the only form. It now recognizes it as 
optional, the law of the nationality being the only 
alternative. 

As to the substantial effect of wills, we need only 
again refer to the provisions of sect. 3 of Lord 
Kingsdown's Act, which in effect, subject them to 
the law of the domicile at the time they were made. 

(«) This view is perfectly consistent with Re Gross, [1904] 
P. 269, in wMch case it was held that the section (3) appUes to 
foreigners. 

(0 Clunet, Journal de D. I. P., 1909, p. 1097. 
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It should be remarked that the operation of sect. 3 
is not directed to depriving wills of validity, and 
that there is no reason why a will, bad when it 
is made, according to the law of the then domicile, 
should not be considered good if a more accom- 
modating domicile is afterwards secured and re- 
tained. Suppose a person to be incapable of making 
a will by French law until 25. A domiciled 
Frenchman makes one in France at 21, and then 
obtains an English domicile, say, when he is 24. 
His will would no doubt be valid, under the general 
rule of referring to the law of the last domicile. 

(2) As to Marriage. — We have not hitherto con- 
sidered the rights of married persons in each other's 
property. Swayed by the seductive doctrine of 
'* consulting the intentions of the parties " (m), the 
House of Lords have in De Nicols v. Curlier {x) 
attributed to the parties a choice which was never 
theirs, but which the French law made for them, 
and they rivetted the regime so selected upon them 
for ever (m). It is, of course, very startling that pro- 
prietary rights should vary with the domicile, 
which the husband can change as he will ; but it 
used to seem less startling than that a domiciled 
couple should be under an alien law as regards 
their personal belongings. It may be permissible 

(m) Which, also, is especially favoured by the French juris- 
prudence in matrimonial affairs. 
{x) [1900] A. 0. 21. 
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io doubt whether Kekewich, J.'s, extension of the 
new principle to immoveables is sustainable. 

" I am ready to admit," as Lord Eldon said in 
Lashley v. Hog^ infra, p. 100, " there are considerable 
difficulties upon any state of the proposition, and 
yet I own it appears to me one of the most extra- 
ordinary propositions I had ever heard, that it 
could be maintained .... that the locus contractus 
matrimonii was to govern . 

'^ Where a person's estate is to be distributed as 
the estate of a person living in that district in 
which the custom of the province of Yoi'k obtains, 
the wife there is entitled to five-ninths, and if the 
locus contractus matrimonii is to determine upon her 
intestacy when there is no domicile in the province, 
I believe I should state a doctrine that would ex- 
tremely surprise all the inhabitants of London who 
have transplanted themselves from the parts to 
which I am now alluding, if I were to tell them 
that it was not the circumstance of being them- 
selves domiciled within the province of Canterbury 
which was to regulate [what share the wife was to 
take], but that the circumstance that the marriage 
had been had in that part of the kingdom on which 
the custom of the province of York attaches was to 
decide upon it ; and that it was to decide upon it 
with no communication and no agreement between 
the parties at the time of the marriage 

" A man might come from a particular part of the 
North of England ; and, supposing he had married 
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in the North of England (where, if he had died [pre- 
viously], his lady would unquestionably receive five- 
ninths of the personal estate), yet, if he came up to 
London to better his fortune (as we north country 
people are apt to do), and died in London, his wife 
would take her one-third according to the custom 
of the province of Canterbury — and if, in his old age, 
he had retired to the land of his nativity and died 
there intestate .... she would be restored again 
to the five-ninths — her condition as a wife and her 
{[pecuniary] right as a wife being altered from time 
to time .... from one place of domicile to an- 
other place of domicile till it was at last decided by 
his death. I take that to be clear law." 

Lord Eldon dealt faithfully with the argument 
that there was an implied contract entered into 
between the parties when they married. " Those 
who say so beg the whole question, which is, whether 
the implied contract is not to the contrary .... 
whether the true implied contract must not be taken 
to be that the condition of the wife, in respect to 
her expectation, should change with reference to 
the law of the country in which the couple are 
resident " [domiciled~\. As Lord Rosslyn forcibly 
pointed out — " They take their chances of the 
future fortunes of each other." 

In De Nicols v. Curlier Lord Macnaghten attached 
great weight to the supposed fact that the French 
law treated the marriage as containing an implied 
■contract to adopt a particular proprietary rSgime. 
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But I have yet to learn that English complaisance 
to the proper law of a contract goes so far as to- 
induce it to see, at the bidding of a foreign law, a 
contract which is not there. 

And it must be a most inconvenient thing — if not 
at bottom an impossible thing — that one law should 
regulate the personal consequences of marriage and 
another law its proprietary incidents. I think the 
last word has by no means been said on the subject 
of De Nicols v. Curlier. I think that that case 
proceeded solely on Lord Macnaghten's finding, that 
the settlement made by French law for the 
parties must be held equivalent to an express con- 
tract by them to adopt it, and that it was of a kind 
which by proper machinery might be quite validly made 
in England. As we have seen, contracts can be made 
in almost any terms in England. Therefore, like 
any other contract, this was held a valid one. And 
there was nothing in it inconsistent with the 
English law of the domicile. The transfers of the 
beneficial interest in property which it required 
could quite well have been made by English law, 
by using proper machinery. 

But suppose the matrimonial regime had (1) not 
amounted to a contract, or (2) been a contract incon- 
sistent with ordinary English law — the decision might 
well have been different. The proprietary rights 
of the parties are not a matter affecting them alone. 
They concern everyone with whom they come in 
contact. In respect to (1), Westlake asserts that 
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there is no possibility of distinguishing between the 
law of France and other marriage laws. And he 
deduces the general proposition that the law of the 
domicile at the date of marriage fixes the rights of 
the parties once for all. If this French regime 
amounted to a contract, then any forced regime 
amounts to a contract. I do not think so. It is 
characteristic of French jurisprudence that in matri- 
monial law it attaches overwhelming weight to the 
intention of the parties. It is easy to represent it, 
under this obsession, as seeing a volition where there 
is really none. The strong opinion of Mr. Lax that 
such a marriage was regarded in France as tanta- 
mount to an express settlement, evidently had the 
greatest weight with Lord Macnaghten. An express 
settlement would have been binding after a change of 
domicile; why should not its equivalent be so ? The 
answer is, simply because iii^ not an express settle- 
ment, whatever consequences France chooses to 
attach to it. But, even granting that it be, the 
reasoning will not apply in cases in which that 
equivalence by the law of the moment to an express 
contract is not shown. As foreign law is a matter 
of fact, it may in future fail to be shown even for 
France; and certainly it may fail to be shown in 
the case of other countries. 

(2) Such a contract, even if shown to exist (and 
even if express) would surely not be enforced if it 
could not be valid as an English contract ? I do 
not refer to any stringent domestic rule of policy, 

B. 7 
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but to the ordinary rules of law. If, for example, 
the contract settlement virtually made a will for 
either party, it would clearly not be valid where a 
will would not be valid. In Mackenzie v. Edwardes- 
Moss (p. 103, infra), I think it did make such a 
disposition as was inconsistent with the law of the 
last domicile. 

(3) The subject of bankruptcy is altogether too 
complex to enter upon. It must suffice to say that 
a minimum of effect is here accorded in England to 
the personal statute. The forum of the domicile as a 
general concursus for creditors is little regarded. 
I only mention two cases — Grimshaw v. Galhraith [y), 
in which a foreign sequestration was not allowed to 
prevail over a mere garnishee order in England ; and 
In re Macfadyen ^ Co. (s\ in which an Imperial 
statute («) vesting in the Indian trustee all the pro- 
perty of the bankrupt, whether in India or else- 
where, seems to have been entirely ignored by 
everybody. 

On the other hand, jurisdiction is assumed with 
some freedom whenever the alleged debtor has had 
a place of business in England, on however small a 
scale. 

Conflicts of Categories, 
We have now gone rapidly through the various 
categories which may call for the application of a 
foreign rule. But we ought to note a subtle pitfall. 

(y) [1910] 1 K. B. 339. 
(a) [1908] 1 K. B. 675. 
(a) 11 & 12 Vict. c. 21, s. 7. 
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The same circumstances may be referred to different 
categories. Suppose a minor to purport to dispose 
of land by will. Are we to invoke the law of 
capacity, or the law of property, or the law of 
testamentary succession ? And if all of them, at 
what precise point are we to drop one and take up 
the next ? 

This important subject was broached by Mr. 
Bartin (Lyons) in 1896. He called attention to 
the fact that it is all very well to introduce uniform 
rules for deciding which law to choose — but you 
are not much further forward if nations are not 
agreed as to what circumstances call for their 
application. 

For instance, wills and settlements run very much 
into each other. A settlement tries to be as like a 
will as it can. If it oversteps the border-line, and 
would be invalid as an attempt to evade the testa- 
mentary law of the last domicile, I think no appeal 
to the law of its place of confection can save it in 
the Courts of the domicile. But the law of its place 
of confection may treat its validity as a question 
quite independent of testamentary law, and may 
insist on upholding it as vaKd and subsisting. 

And what would the Courts of a third country do ? 

As an illustration, let us take our old case of 
De Nicols v. Curlier. Two French people, domiciled 
in France, had married there. They removed 
subsequently to England, founded the Caf^ Royal, 
and obtained in England a domicile and amassed 

7(2) 
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considerable riches. The husband died. What 
were the wife's rights in his estate? Those con- 
ferred by French, or by English, law ? When 
they married they had not got, and could not have 
expected, the enormous wealth which, after acquiring 
an English domicile, they attained. It was not 
unreasonable to argue that the wife's rights should 
be those of an English widow. The House of Lords 
gave her the rights of a French widow. In doing 
so they had the very greatest difficulty in over- 
coming the authority of Lords Eldon and Rosslyn 
in Lashley v. Hog (1802, 4 Paton, 581). In that 
case there was an express settlement of a small 
amount, but as Eldon explained (p. 604), its 
existence did not affect the principal decision. 
Two domiciled English people married in London 
in 1737. They removed to Scotland and became 
domiciled there, when in 1760 the wife died. Had 
she the rights of a Scottish wife, or of an English 
wife ? If the former, she transmitted to her 
children an immediate right to a. third of the joint 
property of the pair. 

It was held that she had the rights of a Scottish 
wife, as she died domiciled in Scotland. 

How was it possible to reconcile this with the 
desire of the Lords in De Nieols to give the wife 
the rights of a French wife when she was domiciled 
in England ? 

There was only one way : to say that the question 
was different in the two cases. 
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Mr. Westlake argued that in the older case the 
question was one of pure testamentary law. The 
wife had no right of property, either by English or 
Scottish law, until the marriage was dissolved. 
Therefore there was no question of property or 
contract law, but a mere question of testamentary 
law — what would pass on her death ? In the 
French case, he argued, the wife retained a real 
substantial right of property during her lifetime, 
with remedies for its protection : therefore, it was 
a question of property and contract, A Scots 
husband, like an English one, could dissipate the 
joint property. His wife's interest was problematical 
up to the moment of her death. A French husband 
can be called to account for his management ; 
therefore the wife has a proprietary interest which 
no change of domicile ought to alter. She has 
property — a Scots wife has only a possibility of 
leaving property. 

Now, if we accept this rather thin reasoning, and 
treat the matter as one of testamentary law in the 
Scots case, and one of contract and property in 
the French case, we can reconcile the two cases. 
The succession to the Scots wife would be regulated, 
like all successions, by the law of her Scots domicile, 
— and she would transmit her " third." The pro- 
perty of the French wife would be governed, like 
all property of consorts, by the law of her French 
place of marriage, and she would get her share. 

But any given country, say Ohio, might very 
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well consider, say, proprietary law applicable to 
both. A French wife contracts to get and retain 
a proprietary right in the half of all the joint goods : 
very well. Equally, then, an English husband 
contracts to get and retain a proprietary right in 
the whole of the joint goods. And if he goes to 
Scotland he cannot, according to De Nicols, lose 
this unchangeable benefit, and it does not matter 
what the law of the domicile says about his wife's 
succession, for she has got no goods to leave. 

In other words, the Ohio Court might hold 
(I think it would rightly hold) that it is a mistake 
to include in the law of succession the question of 
what property the deceased has to leave. If the 
law of the domicile permitted a testator to leave 
one-tenth of the property of his brother, I by no 
means think that the law of England would con- 
sider this rule to be part of the testamentary law, 
especially if the brother was a domiciled Englishman. 

On the other hand, a Danish Court might equally 
discard the distinction, and regard both cases as 
turning on the law of succession. It might say that 
the supposed French contract was no contract at 
all, and that the question was simply one of 
succession, to be settled by the law of the English 
domicile. Accordingly, even if all parties, England, 
Ohio and Denmark, were agreed that the last 
domicile regulated succession and the domicile at 
the time of marriage regulated contract and pro- 
perty, they would all three decide these questions 
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in different ways, Ohio would repudiate Lashley v. 
Hog : Denmark would refuse to follow De Nicols v. 
Curlier : England would accept them both ; and a 
fourth State might accept neither, holding that what 
the Lords considered proprietary was testamentary, 
and that what they considered testamentary was 
matrimonial. 

In fact, the discussion of the powers of married 
people to contract is constantly confused with the 
discussion of the effects of their contracts and (what 
is a different thing) with the discussion of the effects 
of their contracts upon property. The law which isi 
rightly chosen for the one is then imperceptibly and 
improperly applied to the other. And behind the 
whole confusion sounds the solemn drone of the 
ground-swell of autonomy — "Give effect, in this, that 
and the other, to the parties' intention, irrespective 
of its legality." 

The Courts will not allow people, by means of 
a trust disposition, such as a settlement, to evade 
the English rules of law and equity. They show, 
however, very little scruple in allowing a trust deed 
to evade foreign rules of law and replace them by 
rules of its own liking. 

In MacTcenzie v. Edwardes-Moss ([1911] 1 Ch. 578) 
there was a gloriously complicated question of 
status, property and contract. There was a 
marriage between a domiciled English lady and a 
domiciled Scotsman. They made a settlement, 
under which the wife was entitled to property for her 
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separate use. The wife died, and the widower and 
only child claimed the rights of a Scottish consort 
and issue in her savings. Was this a question of 
property, of succession, of marital rights, of con- 
tract, or of capacity? The English judge held it 
to be a question of contract- — the interpretation of 
the terms of the settlement. He straightway applied 
English law, as the favourite law of the parties, to 
the destination of the goods, and excluded the 
husband and child. It is a little difficult to see how 
the rights of the child could be concluded by a 
contract to which she was not a party. 

But not only did Lord Justice Eady treat the 
marriage settlement as governed by English law, 
but he treated the funds comprised in it as governed 
by English law too. That is to say, not only did 
he maintain Mrs. Mackenzie in her separate use of 
the capital — which was all that the settlement 
required — but he went on to pour the stream of 
English law on to the savings in her hands, when 
they had completely escaped the operation of the 
settlement by leaving the hands of the English 
trustees, still, on the fiction that such was "the 
intention of the parties." If I am right, they had 
displayed no such intention, and if they had, it 
could not have availed to oust the testamentary law 
of the last domicile, unless admitted to do so by 
that law itself {b). 

(5) In the present case there was a question whether sect. 8 
of 44 & 45 Vict. c. 21, did not admit the exclusion of the 
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It appears to me that it would be much more 
in consonance with their true intention to infer 
that under an English gift to her separate use the 
wife is intended to be invested, not with a general 
power to dispose of the fund by will, but with 
a power to dispose of it by will to the extent 
recognized by the law of her last domicile. This is, 
perhaps, a little reminiscent of theLatinus Junianus, 
who lived a free man but died a slave ; yet so long 
as it is generally admitted that the last domicile 
governs the succession, it cannot be proper to allow 
it to be evaded. 

De Nicols v. Curlier does not go that length. 
It merely says that a settlement will be recognized 
which is of a kind that could be validly created 
in the last domicile. Had the French marital 
regime in De Nicols created a right in the husband 
to dispose of his property by will in a manner 
contrary to the rule against perpetuities, it certainly 
would not have been enforced as against the law of 
the last domicile. 

So long as the property is in the hands of English 
trustees, it may be that the intention to defeat 
the foreign law, if clearly expressed, ought to be 
effectuated. But in Mackenzie v. Edwardes-Moss the 
savings were no longer in the hands of the trustees. 

husband's and child's rights. The Court thought it did, and 
that those rights had been excluded. But it was prepared to 
•decide independently of this. 
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By applying English law to a settlement executed 
ou the marriage of a domiciled Scotsman, and by 
reading into it a desire of the parties, inappro- 
priate in the circumstances, that the wife should have 
the rights of an English wife in disposing of her 
separate estate by will, the judge defeated the 
claim of her widower and child to the share of her 
estate which they would have under Scottish law. 
He arrived at this result by treating a question 
which touched the law of succession, as though 
it were one of mere contract law, and depended 
absolutely on the intention of the parties — (though, 
as we saw, it is difficult to see how the child was 
barred by a contract to which she was no party). 

To say that by creating a trust or making a 
contract in English form you can elude the applica- 
tion of any and every provision of a foreign law, is 
virtually to deny the force of Private International 
Law. 

In In re Megret {[l^()r\ 1 Ch. 547) the question 
was totally different. The wife had a separate 
estate with an express power of testamentary 
appointment. These trusts, duly mapped out, were 
considered not inconsistent with the French law of 
the last domicile (restricting her in making a will). 
The fund was not the free disposable property of 
the taker. The fund was in the English trustees' 
hands, and not in hers. It was held to be their 
duty to apply it in accordance with the terms of 
their instrument. The testamentary exercise of a 
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power is always held to be rather a compliance 
with the conditions laid down by the donor than a 
will (Westlake, Private International Law, sect. 92 ; 
Murphy v. Deichler, [1909] A. C. 446). The case, 
being one of (1) the due execution of a power, 
(2) over funds in the hands of English trustees, 
is thus sharply distinguished froni Mackenzie v. 
Edwardes-Moss. Whether the doctrine is right 
which gives so large an operation to appointments 
under powers may be open to question, and possibly 
it should not be extended from questions of form to 
questions of substance. But it is quite enough to 
explain In re Megret. 

With regard to trust property, the question is 
regrettably complicated by the uncertainty whether 
the interest of the cestui que trust is a right in rem or 
a right in personam. Is it really, as we commonly 
style it, property (the trustee having a jus in re of 
alienation to a purchaser for value without notice) ? 
or is it simply a jus in personam, available against 
the trustee and others who have notice of the trust ? 
Very different categories, these ! Still further 
possibilities of conflict are introduced by the English 
conception of specific performance, which has often 
the air of turning a contract into a conveyance. 

Another instance of confused categories is afforded 
by Lett v. Lett{c). A divorce a mensa had been 
granted to a wife in Ireland, and permanent 

(c) [1906] 1 I. E. 618. 



108 POLARIZED LAW. 

alimony allowed. The husband acquired an Argen- 
tine domicile, and unexpectedly made a great deal 
of money. To a share of this she was by Argentine 
law entitled. This seems to be a purely proprietary 
question, but, regarding it as a matrimonial question, 
the Irish Court of Appeal (diss. Holmes, L.J.) 
restrained her from proceeding in the Argentine 
Courts, considering themselves solely seised of the 
adjustment of her rights in her husband's property. 

Stirling v. Stvrlvng ([1908] 2 Ch, 344) is another 
case in which Eady, L.J., appears to confuse the 
categories, and applies the English rule that money 
can be notionally converted into land to the case of 
a Scottish will. 

Such cases of appointments as we have been 
considering above (pp. 106 — 7) may, perhaps, be 
explained by the hypothesis that such a quasi- 
testamentary disposition of a particular fund forms 
no part of the universal succession of the de cujus. 
The particular property is withdrawn from her 
control and placed in that of trustees, who are 
instructed to deal with it in certain ways, depending 
on her desires and possibly conducing to her benefit, 
but severing it from her property. She has no 
right, quel donee of the mere power, which she can 
enforce against the trustees. Consequently the 
fund forms no part of her universal succession, and 
falls to be dealt with according to the law of its 
local situation. 
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III. 

pOMICILE — TRADE DOMICILE IN WAR — RENVOI — HAGUE 
CONVENTIONS — FOREIGN THEORIES OF PRIVATE 
INTERNATIONAL LAW. 

We have now gone over the field of law ; and must 
close by examining a little more closely the idea of 
domicile, or permanent and settled residence. 
" Domicile of origin " is an artificial domicile 
which the law creates for children at birth : it is 
the domicile of the parents. " Domicile of choice " 
is a domicile subsequently acquired. 

One can only have one such permanent and 
settled residence in law. In Marchioness of Huntly 
V. Cunliffe-Brooks, it was sought " to turn a strenuous 
English banker and great landed proprietor into a 
Scotsman " (a), on the strength of his affection for 
his country residence at Glen Tana, when his 
business was in Manchester and his town house was 
in London. It was impossible so to displace his 
English origin. Similarly, if the residence in an 
acquired domicile is abandoned, the domicile of 
origin is always ready to fill up the gap. 

A minor cannot change his domicile, any more 
than the leopard its spots. The question does 
sometimes arise in practice. The children of 

(o) Per Bobertsoij, L.A., [1906.], A. 0. 71. 
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pioneers are precocious. A child may well be 
taken in infancy by domiciled Scottish parents 
to Manitoba. At fifteen or sixteen he leaves home 
and works down the United States to Florida and 
eventually turns up in Venezuela, where he sets up 
a small business at eighteen, clearly intending to 
remain there. Has he acquired for himself a 
domicile ? Westlake implies {Private International 
Law, sects. 249, 257) that if " emancipated " he 
may. But he only cites a case of parish settlement 
under the poor law, and this cannot outweigh the 
unqualified statements of Lords Hatherley (in 1854) 
and Alvanley (in 1801) and of Lord Justice Turner 
(1865), that " the domicile of an infant cannot be 
changed by his own act " [b). 

It seems unnecessary to go at length into the 
question of the precise nature of domicile of choice. 
It is only desirable to call attention to the definite 
abandonment of a heresy which arose about 1863. 
Lord Stowell, in the Harmony ( (1799), 2 C. R. 324), 
laid it down that — " time is the grand ingredient in 
constituting domicile ; in most cases it is unavoid- 
ably conclusive," But in the progress of years, 
and probably under the pressure of nationalist 
sentiment, a new conception of domicile grew up, 
which almost denied the possibility of acquiring 
a foreign domicile without throwing off everything 
distinctively English. 

(6) Per Hatherley, C, Forbes v. Forbes, Kay, 341. Cf. 
Somerville v. S., 6 V. 750 ; Jopp r. Wood, 4 De Q-. J. & S. 625. 
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One must ''intend to become a Frenchman instead 
of an Englishman," — so Lord Kingsdown put it 
in Moorhouse v. Lord (1863), 10 H. L. 272. This, 
observed Lord Cran worth, is required by " modern 
improved views of domicile." 

People so often go abroad, that they must be 
allowed to live, and to intend to live, permanently 
abroad, without altering their domicile, unless they 
show some further signs of incorporating themselves 
with the community in which they live — I pre- 
sume by adopting its customs, mixing with its 
people, and so forth. 

When people talk about "modern improved 
notions " of anything, it is natural to regard their 
enthusiasm with a little suspicion ; not because 
one distrusts progress — but because real progress 
is not generally talked about. Cranworth's doctrine 
would have added to the difficulty of ascertaining 
the permanent nature of the residence a further 
enquiry into its intimacy. And there is no reason 
why an Englishman abroad, who is permanently 
settled in Portugal, should be treated in point of 
law any differently from an Anglophile Portuguese. 
The fact that he prefers English society cannot 
affect his legal position. And so we find the novel 
doctrine of Cranworth and Kingsdown (though 
adopted by Penzance) promptly countered by 
a far higher authority — that of Westbury in 
Udn?/ V. Udny{c). He replaced the conception on 
(c) (1869), L. E. 1 8. & D. A. 458. 
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the basis of residence and intention to reside per- 
manently, alone, without any consideration of the 
party's social environment, or of his possible desire 
to change his system of private law. Selborne, C, 
and Lords Chelmsford and Coloiisay concurred, and 
the clear deliverance of Lord Westbury somehow 
found its way into people's minds, and eclipsed 
Cranworth's new and improved notions. Selborne 
makes in this case the useful remark that the act 
evincing a change of domicile is " more nearly 
designated by the word 'settling' than by any 
other one word in our language." 

Little is heard of the Cranworth-Kingsdown 
doctrine nowadays ; it would have been decisive of 
A.-G. V. Winans{d), yet that case was decided 
simply on the question of fact, and not of desire : — 
had the deceased finally and deliberately settled in 
England? not, had he meant to become like the 
English, or to adopt their private law ? 

It is, even under this regime, not easy to prove a 
change of domicile, unless it be to resume a prior 
domicile, or to acquire a domicile in the country of 
the party's nationality. In this very case of 
Winans, nearly forty years' residence in England 
by a domiciled Mary lander was held insufficient, in 
the face of Winans' ludicrous intention to return 
when his cigar-shaped ships had overcome the 

{d) [1904] A. 0. 287 ; but see Re James (1908), L. T. 438, 
per Eve, J. 
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drawback of sea-sickness. I think we may take 
upon ourselves to reverse this decision of the House 
of Lords. Collins, Stirling, Mathew, Kennedy and 
Phillimore had unanimously held the contrary; 
Halsbury could come to no conclusion; Lindley 
dissented, and practically the decision was that of 
Lord Macnaghten. 

That it is perfectly possible to acquire a 
domicile in an unlikely country without spending 
forty years abroad, is apparent from the case of 
L.-A. V. Brown's Trustees (e), 

A Scotsman went to Ceylon on business at 
twenty-two and stayed there over thirty years. 
He occasionally visited Scotland, but expressed a 
dislike for the place and the people, and he died in 
England. The Court of Session held that his 
domicile was in Ceylon. Lord Maclaren found 
nothing improbable in a Briton's becoming domiciled 
in a tropical country. 

"If it were legally or materially impossible for 
a European to fix his domicile in equatorial 
latitudes, all this evidence would go for nothing. 
But .... I am not prepared to subscribe to the 
proposition that a Scotsman cannot effectively make 
choice of a domicile in Colombo. If the case were 
so, the case must be very exceptional, for it would 
be difficult to find any other inhabited region in the 
world in which my countrymen have not from time 
to time established permanent lodgments." 

(e) (1907), 9 F. 333. 
B. 8 
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' In Fitzgerald v. F., a very few years' broken 
residence, coupled with the possession of landed 
"property, were held sufficient to turn an Englishman 
into an Irishman. Born in England in 1865, the 
party spent his twehty-second and twenty -third 
years in Ireland. He did not see Ireland again for 
ten years. Again he spent a couple of years there. 
'After that he passed four or five years mainly in 
California, but for short periods in Ireland. After 
another year in Ireland, he left for England., Lord 
Crorell held that he was settled in Ireland, and 
'^cOuld not be divorced (e). 

In one case, a domicile can be acquired in the 
face of a distinct intention to return. Temporary 
but prolonged residence in India confers what is 
called an Anglo-Indian domicile, even though the 
civil servant or tea-planter is certainly coming 
back. This does not happen in Ceylon or any 
other colony (/). It was decided, in the case of the 
Chief Justice of Ceylon (1862, A.-G. v. Rowe, 1 
H. & C. 31), not to do so. The residence must in 
these cases exclude any idea of coming back. But 
in an independent Oriental country can even an 
absolutely permanent residence confer a domicile ? 

There is a much criticized decision of Chitty, L. J., 
on this — TootaVs Trusts {g). Following the same 

(e) Times, 7th February, 1906. 

(_/) Indeed, this rule as to Anglo-Indian domicile was never 
adopted in Holland. Planters were considered to retain their 
Dutch domicile. (Van Leeuwen, III. 12.) 

(o\ a883\ 23 CD. 532. 
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irain of thought as we have characterized as, the 
Granworth-Kingsdown doctrine, Chitty held that k 
British subject could never obtain a domicile in 
such outlandish countries. / 

He is a member, there, not of a community, but 
of a coterie. In his daily intercourse with the 
community, he does not use the community's law ; 
his intercourse with his own compatriots is a very 
restricted thing. It is impossible to deny that there 
is force in this contention. On the other hand, the 
European member of an Oriental society realizes 
his jural position much more keenly than aii 
ordinary resident in a foreign country. The con- 
stant reference to his consul and the existence of 
the consular Court brings home to him his subjection 
to Anglo-Oriental law. 

Probably few Europeans go to China or Siam for 
good, but the question may at any time arise with 
regard to Egypt. Sir F. Piggott, as well as Professor 
Westlake, has forcibly criticized TootaVs Trusts, and 
we may probably take it as not law, approved 
though it was by the Privy Council in Abdul 
Messih v. Farra. 

Renvoi. 

We now pass to the consideration of Continental 
theory, and may first give a moment's consideration 
to the doctrine of Renvoi. 

Little has occurred of late, to develop the 
•doctrine of Renvoi in England; and Dr. Pawley 

8^2) 
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Bate's Notes on the Doctrine of Renvoi remain almost 
the last word on the subject. Briefly, the idea of 
Renvoi is this. 

If England chooses the law of a person's domicile 
as the best one to apply to a certain relationship, 
does she mean the ordinary law for ordinary people, 
his friends and neighbours, in that domicile ? ox 
does she include that country's rules for the choice 
of law ? Common sense could answer that the last 
alternative is absurd and otiose : a rule for the 
choice of an appropriate law has already been 
applied, namely, our own. To proceed to adopjt 
a foreign rule is to decide the same question twic^ 
over. 

Yet there have not been wanting jurists who have 
affirmed that this view is the right one. The 
English judge who, by the English rule, applies the 
law of the domicile to a particular relationship 
ought, they say, to decide just as if he were, for 
the moment, a French judge sitting in Paris or 
Douai. He ought, therefore, to apply the French 
rule for the choice of law, and this may send the 
parties back, by Renvoi, to the English law : so that 
we are where we were when we started. As we 
know, the French apply to an intestate succession 
the law of the nationality, and we the law of the 
domicile. Suppose an Englishman is domiciled in 
France, and a question arises in our Courts as to his 
goods in London. Our Court applies the law of 
the domicile — the French law. But the French 
law, if we consider its rules for the choice of law. 
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Applies the English law. Therefore, we are back in 
the English law again, and it, in its turn, sends 
ns once more across the Channel, and France 
inexorably drives us back. They have, as Buzzati 
says, a regular game of lawn tennis with us, to 
which there is no end. 

I will not enter into the refinements of the 
doctrine. Westlake justifies it on his artificial 
limitations of our doctrine of domicile, according to 
-which domicile is only a subordinate rule, and 
readily gives way in favour of nationality. 

Indeed, it is a doctrine much more suited to the 
hard and fast conception of Private International 
Law as a set of rules based on the rigid theoretical 
tie of nationality than to the elastic English concep- 
tion of it as a set of rules based on practical 
convenience. England chooses to apply foreign 
law to certain relationships of a person domiciled 
abroad, just as she applies foreign law to certain 
contracts made abroad — not because of any abstract 
principles of jurisdiction, but because of the practical 
convenience and suitability of doing so. It does 
not matter, on this view of the matter, what different 
views the foreign country in question may have as 
to the law to be applied. We have chosen our law 
once for all. But if the choice of a law is not made 
on these grounds of practical convenience, but on 
the abstract ground of a supposed appropriateness 
of a person's relationships in certain matters being 
wholly under the control of his national law, then 
there is much to be said for putting him under that 
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national law, lock, stock a,nd. barte!, awd tdkivig wto^ 
cbnsideratioi], its 6hpice of an appropriate lalw for 
him.; If it „C£|,n. do What it likes with him, it j can 
throw him under the operation of the law of Prussia^ 
or of ; Denmark, or of Chili at its pleasure, la, 
other words, it can involve a, renvoi. This is n6t a 
neeessar J consequence : there are a tnajority of 
authorswho uphold the contrary. But it makes it 
much' more reasonable and possible to maintain'the 
/•e««^o« doptrine that it is in a country which bases- 
its tests op the practical conyenidnoes of domicile. 

The great case of renvoi in England is In re 
Johnson {g). A British subject of Maltese origin died 
donaiciled in the Grand Duchy of Baden. What law 
was applicable to her succession ? The answer (for 
any of the older generation of English lawyers} 
would have been; unquestionable : the law of Baden. 
That was the place where she was settled for good ; 
ghe must have the same testamentary law as her 
Baden neighbours. No, said the renvoyistes ; she 
tnust not have the law of her Baden neighbours. 
She must, have the law of Baden — and it says that 
foreigners must not be treated like other people — 
that successions to foreigners must go by the law of 
the nationality — -in this case British. So, obediently 
accepting that spirit, we must apply to her the British 
law of Malta, as if she had never left the island. 

Why they chose Maltese law is always a mystery 

{g) [1903] 1 Oh. 821. Of. papers by Prof. Brown, L. Q. E.. 
(1909) 145, and by Drs. J. T. B. SeweU and Pawley Bate in„ 
27th Eeport, I.L. A. 334, 343 : also E. Potu, Renvoi {Vaxia, 1913).. 
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to me. The fact of Miss Johnson's having been, born 
there, or of its being her last British -domicile, is of 
no avail to connect her with the island. (Cf . Gibson 
^ Co. V. Gibson, [1913] 3 K. B..379,.) There is no 
common British law of succession for the whole 
Empire ; there is not even a common British rule 
for the choice of a law of succession, for any.eolony 
might any day abandon the test of dofliicile, and 
indeed some of our possessions have already don^ 
so for, at any rate, some purposes. It would seem, 
therefore, that the law of the British nationality 
having nothing certaia "to say on the subject, the 
Courts of Baden would apply their own law, either 
as the lex /art or as the lex domicilii. In any case, 
therefore. Sir C. Farwell's decision, discarding th^ 
law of the Baden domicile, appears to be based on 
a mistaken impression. Assuming, however, that the 
Baden law for some reason (say the assumed 
universal adoption of domicile within the British 
Empire) did refer such a case to the law of Malt^ 
as the law indicated by the lady's British nationality, 
it is true that Sir C. Farwell was prepared to follow 
it, and thus gave a direct sanction to the renvoi prin- 
ciple. As the decision of a Court of first instance the 
rule is, of course, not very firmly founded. Dr. Bate 
shows that many, if not all, of the earlier cases 
which are supposed to support the principle were 
based on the maxim res magis valeat quam pereaL 
He doubts whether they would have been decided 
as they were if the result had been to upset, instead 
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of to sustain, the transaction impeached. Even a 
judge of first instance will find many cases opposed 
to the doctrine of In re Johnson. So that renvoi has 
still to make its way here. 

Domicile in Peize-Law. 

We must now give a minute or two to the exami- 
nation of an immensely important subject — perhaps 
one of the most important — in which the conception 
of domicile is involved. 

That is, the test of what is enemy property in 
time of war. You will find Grerman and French 
writers laying down that in this matter, as in mat- 
ters of peace, Great Britain adopts domicile instead 
of nationality as the test of the enemy character of 
the owner of goods. 

Nothing could be further from the fact. Great 
Britain emphatically adopts the test of nationality. 
She will confiscate the goods of subjects of her 
enemy wherever she can find them, subject to the 
Hague Convention preventing pillage. She has, in 
fact, three tests, any one of which will serve : — 

1. She confiscates the property of her enemy's 
subjects. 

2. She confiscates the property of people who are 
making money in the enemy territory ; as it is ex- 
pressed, goods which are the produce of a house of 
trade (A) there. 

(A) The Jonge Classina (1804), 5 C. E. 502, shows that trade 
by a casual resident is quite enough. " How many bargains 
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3. She confiscates the property of people who are 
spending money there ; i.e., people who are domiciled 
— ^living and settled there. 

War is an attempt to bring the antagonist to terms 
by crippling his powers of resistance. One way of 
•crippling them is by laying hands on the goods of 
his subjects ; they are always a resource for him. 
Another is by strangling the business concerns 
which are working in his territory ; they give em- 
ployment to his people and facilitate his commerce. 
Another is by seizing the goods of the people who 
are permanently resident in his territory, and de 
facto contributing to his support, if only by spending 
their substance on his subjects. 

It is most important to keep these three categories 
distinct, and to avoid above all things confusing the 
possession of a house of trade with domicile. It is 
■equivalent to domicile in its effects in war, but it is by 
no means the same thing. It is very easy to confuse 
"the two. Lord Lindley fell into this confusion in 
Janson v. Driefontein ([1902] A. C. p. 505) : he said, — 
" the subject of a state at war with this country who 
is carrying on business here or in a foreign neutral 
•country is not treated as an alien enemy ; the 
validity of his contracts does not depend on his real 
•domicile, but on the place or places in which he 
carries on his business or businesses," thus identify- 
ing "domicile" for war purposes with "house of 
business." 

are made in coffee-houses ! " There is no need to give such 
trade the misleading fancy name of " Trade Domicile in War." 
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The name o^ domicile has even been conferred on 
it by some imaginative writers. An owner often 
goes out to manage the house of trade without 
acquiring a domicile. War breaks out, and the goods 
of the house of trade are confiscated by the enemy 
of the country in which it is situated. It is easy to 
forget the existence of the house of trade, to fasten 
on the fact of the owner's presence, and to say that 
his goods are seized because of his " domicile" in the 
enemy country ; and then of course it follows that 
this must be a very peculiar sort of domicile indeed 
^^quite different from the domicile which is im- 
portant in questions of wills and divorces. You see 
the danger of being \ed by the fact of the owner's 
residence into thinking that it was this fact which 
led to the confiscation, whereas it really has nothing 
to do with it. 

Do not forget, then, our three distinct categories- 
— ^nationality, domicile, and possession of a house 
of business, with or without personal residence 
in the enemy country. 

Now we need not trouble about the first category 
— that of Nationality — except to remember that it 
is there. But what about the remaining one — that 
of Domicile? Is it the same domicile as that of 
private law ? 

Well, until recently, everybody thought so. To- 
me, it is absolutely proved by the fact that the cases^ 
are quoted by counsel or judges indiscriminately. 
A case on prize law (capture) will be quoted, along 
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with authoritiiBS on wills, in a case of Succession,, 
without any hesitation or qualification (i). 

But Westlake treats the war-domicile as some- 
thing altogether different from private law-domicile. 
According to him, it means (A) something alniost 
indistinguishable from the possession of a house of 
trade, viz. : — being personally resident and doing 
acts of a trader in the enemy country. He there- 
fore implicitly, like Lord Lindley, excludes "real"" 
domicile from the tests of enemy character. 

Now Wheaton, founding on cases decided by 
Story and Stowell, had expressly included it. " The 
national character of a person as ... . enemy is 
determined by that of his domicile .... derived 
from personal residence." That is perfectly general, 
But Westlake cuts it down to a statement about 
trading residence only. His position is tanta- 
mount to an identification of " domicile " with 
"house of trade "(Z). When this was pointed out 
some half-dozen years ago. Dr. Westlake repudiated 
this apparent identification of domicile with trading 
residence, and, perhaps reluctantly, replaced ordi- 
nary domicile as a separate test of enemy cha- 

(2) U.cf., Udny v. Udny (1869), 1 S. & D. App. 441 ; Forhes v. 
Forbes (1854), Kay, 341 ; Craigie v. Lewin (1843), 3 Curt. 435 ; 
A.-G. V. Kent (1862), 1 H. & 0. 12; Munro v. Munro (1840),. 
7 C. & F. 862 ; Melton v. Melton (1844), 1 Eobertson, 67. (See- 
Journal of Comparative Legislation (1908), 157.) 

(A) International Law : War, 142. 

{I) Domicile = trade domicile in war (p. 141); " trade domicile- 
in war" = place of business (p. 143); "place of business'" 
= house of trade (p. 142) coupled with residence. 
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racter, independent of the person's trading in the 
place (w). 

On this footing there was no difference between 
us. All he now really argued for was the admission 
•of a fourth test, besides nationality, domicile and 
house of trade — viz., residence coupled with in- 
formal trading; and also, liberty to call this domicile. 
It seems to me that such a fourth test is useless and 
•dangerous. Useless, because the subject-matter is 
entirely covered by "house of trade"; and 
dangerous, because it gives the same name to two 
different things, and suggests that judges meant the 
•one when they meant the other. 

In my view the word domicile in the authorities 
meant domicile, and not trading. Naturally, a 
person who comes out to carry on an established 
business may acquire it with some facility for all 
purposes. He may more readily than a vagrant 
visitor with no ties be held to have meant to stay 
for good. But I cannot suppose that when judges 
decided cases as turning on domicile they meant to 
•decide them as turning on trading residence. 

The Hague Conventions. 
I shall venture to be a little detailed in exposition 
of these Hague Conventions, for the reason that 
there exists so little account of them available in 
English. A good analysis of the Convention on 
Marriage Law will be found in the report of the 

(w) Journal of Society of Comparative Legislation, ib. 267. 
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luternational Law Association for 1910, contribute4 
by Dr. Hev^si, of Pesth. 

1. Convention on Marriage Law. 

The Convention on Marriage Law of 1902 (of 
which the text will be found in a French version 
apud Strupp, UrJcunden II. 315) («) only deals with 
form and capacity — not with marital duties or 
proprietary rights. It has been ratified (Niemeyer, 
Jahrhuch des Volkerrecht, 1913, p. 1342) by France,. 
Grermany and Italy ; Holland, Belgium, Luxem- 
burg and Sweden; Hungary, Portugal, Roumania 
and Switzerland. It was signed by Spain and 
Austria, but never ratified by these States, and 
it will be seen that few Orthodox or strongly 
Catholic countries have ratified it. Russia and 
Servia (o) hold strongly to the sacramental character 
of marriage, and, for them, the ecclesiastical cere- 
mony is not form but substance. Marriage is with 
them essentially a different institution from the civil 
partnership which it tends to become in the West. 
When, therefore, the Convention (Article 5) estab- 
lishes the rule that the mode of celebration of the 
place where the marriage is contracted is valid and 
sufficient, it breaks against this Eastern conception 
that ecclesiastical celebration is not so much form 
as substance. It certainly makes the reserve that a 

(») And in Journal de Dr. Int. Pr., 1904, p. 753 ; and Stoerk, 
Bee. Gen., vol. 31, p. 706. 

(o) See Peritch, Forme du Mariage dans le D. I. Pr, cCapres la 
Ligislation Serbe. 
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country which exacts a religious Ceremony need not 
treat the marriage of its own countrypeople as <v*alid. 
(wherever celebrated) without it. But Russia would 
not agree that her subjects might with, her consent 
be regarded as lawfully married anywhere, when 
that marriage wanted the sacramental character. 
Of course, she cannot prevent other States from 
•regarding them as married. Mr. Vassilefski of Park 
Lane may marry Miss PopofE from Liverpool at a 
registrar's office, and our Courts would not trouble 
to inquire about the archimandrite. But Russia 
washes her hands of the affair ; she will not, for what 
it may be worth, consent to what she cannot help. 
There is something magnificent in such an attitude. 
Spain and Austria found the difficulties of 
internal legislation too great to be overcome. The 
recognition as marriage, though deprived of all 
direct effect in Spain or Austria, of a bare civil 
■contract, was too much for them. And there is this 
further very practical consideration. Although 
Russia would be saved by Article 5 of the Conven- 
tion from having to recognize the civil marriage, or 
the Nonconformist marriage, of Russians abroad — 
and though Spanish Courts would be spared the 
-distasteful task of holding Spaniards validly married 
by civil or Protestant rites abroad — y etBnssia. miff ht 
be obliged, under the Convention, to hold Orthodox 
Servians and Grreeks validly married in these un- 
marital ways; and Spaniards and Austrians would 
be similarly bound to recognize the like vagaries on 
the part of foreign Catholics. 
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Then Norway and Denmark declined altogethei- 
to sign the Convention. As I stated before, Den- 
mark repented of her abandonment of the principle 
of domicile, and ultimately she carried Norway with 
her. The accession of a Danish Prince to the 
"Norwegian throne in 1905 may have had some- 
thing to do with this. It may also have been 
desired to emphasize Norway's new-won indepen- 
dence of Sweden by the deliberate refusal to follow 
Sweden in the acceptance of the nationality 
•principle. 

Dr. Asser, in opening the Conference of 1904(/»), 
observed: — " aprfes que I'honorable d4[6gu6 du 
Danemarc avait ddjk dans la dernifere Conference 
formula des reserves au sujet de la preference 
accordde par nous k la loi nationale comme base du 
statut personnel, le gouvernement de cet etat a cru, 
pour la mgme raison, ne pas pouvoir signer les trois 
Conventions de 1902. Nous sommes ddsolds de 
<3ette resolution, ainsi que de I'absence des deidguds 
•danois k cette Conference " (q). 

Dr. Meili, in the same Conference, explained the 
attitude of Switzerland. 

The Convention is not a long one. As I remark 
on its provisions, you will remember that Great 
Britain and America, North and South, are asked to 
accept them as they stand. You will remember, 
also, that they are not provisions which compel any 

(p) Archives 2)iplomatiques, 1905, p. 44. 
(y) lb. p. 53. 
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country to change its own internal marriage law ; 
but they do compel it to change its rules for choosing 
a law to apply in those cases which include a salient 
foreign element. 

The Convention makes the plunge in Article 1 
regarding capacity. The right to contract a mar- 
riage is governed by the national law of each in- 
tending party. True, the article goes on to say 
that that national law may refer the matter to another 
law, but that is only to say that it may make such 
dispositions as it likes within the limits conceded ta 
it, which is not a very valuable concession, though 
it is sometimes represented to be such. 

If England joined the Convention she would in 
future have to consider foreigners incapable of con- 
tracting marriage, however long their family had 
been settled in England, if their national law pre- 
vented them. And it would be no consolation to- 
know that in the case of English people the English 
law could still gracefully retire in favour of the law 
of the domicile. Article 2 is difficult to understand- 
There is no obligation on a State at present to per- 
mit the marriage of foreigners at all. Article 2 
appears to assume such an obligation to exist, for it 
introduces exceptions, and apparently it deduces the 
obligation from Article 1. You see, it is not the 
capacity to exercise rights to marry, but the very 
riffhf itself, which is stipulated by Article 1 to be 
governed everywhere by the national law. Now if 
a person's national law gives him the right to marry, 
Article 1 seems to be read as giving him the right 
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to marry everywhere, and not merely to expound 
the terms on which that right if it exists can be 
exercised. This seems to infringe on the sphere of 
constitutional law, but that it must be the right 
interpretation is clear from the fact that Article 2 
contains exceptions, and allows a State to decline to 
permit certain marriages within its territory. In 
some cases the objectionable marriage will be 
invalid ; in others it will only be penalized ; but in 
either case it will be valid in all other countries, 
however much they may dislike it, provided that it 
is valid by the national law of both parties. It may 
be invalid in the State where it was celebrated for 
two reasons only : — 

(1) The existence of a previous valid marriage. 

For some reason, the Convention refrains 
from mentioning the word divorce; but 
that is what it means — a prior marriage of 
which a dissolution has been had ; 

(2) An impediment of a religious nature. 

It may be prohibited (I suppose under penalties 
and manu forti\ but not invalidated, in case of — 
(i) affinity of the parties ; 
(ii) their adultery ; 

(iii) their conspiracy to kill the previous consort 
of either. 

All other impediments (and the effect on the 
marriage itself of these impediments) are referred to 
the law of the nationality, except that if it imposes 

B. 9 
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religious ones the State in whose territory the 
marriage is celebrated may ignore them and hold 
the marriage good. In that event, even third 
States have a right to please themselves, though it 
will be remembered they have no right to please 
themselves if a marriage is considered bad on 
religious grounds by the place of celebration. In 
other words, if the national law differs on religious 
grounds from the local law, third States are at liberty 
to uphold the marriage by preferring the local tolera- 
tion, but not to deny its validity by preferring the local 
rigour. If a Roumanian Jew, incapable of marry- 
ing a Christian, were to marry a French Huguenot 
lady in Berlin, the Prussian law containing no such 
prohibition, Belgium could agree with Roumania, 
and treat the marriage as invalid. But if a Prussian 
Jew were to marry a French lady in Bucharest 
Roumania might treat the ceremony as invalid, but 
Belgium would have no choice. 

It will be observed that these provisions regarding 
religion have no counterparts in the matter of racial 
legislation. 

Massachusetts once prohibited marriage of negroes 
and whites [Medway v. Needham, 16 Mass. Rep. 157). 
Suppose France were to exclude negroes from 
marriage with Caucasians, and a French negro from 
Sdn^gal were to marry a Swiss lady, neither of them 
having any special religion, in Geneva, Switzerland 
would be bound to treat the ceremony as null, in 
deference to the law of the negro's nationality, 
although no such racial distinction might be known 
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to the law of Geneva. Similarly, the modern 
tendency to interdict marriage in the case of the 
supposed unfit is subject to no such savings. Were 
such racial or medical legislation adopted in France, 
she must be prepared to see it ignored by foreigners, 
and to facilitate and recognize as valid their mar- 
riages in France itself. On the other hand, all her 
legislation would be applicable whenever one of her 
subjects married in Germany or Portugal, though 
she might be entirely ignorant of a word of French, 
and might never have set foot in France. 

The exception of religious grounds opens a wide 
door. It was meant to save Catholic nations from 
the necessity of celebrating the marriage of foreign 
priests. But it is couched in general terms. 

Would, for instance, the provision of the English 
law forbidding marriage with a deceased wife's 
daughter (r) be recognized as standing on a religious 
basis, now that the law accepts as lawful a marriage 
with a deceased wife's sister ? 

Article 4 gives recalcitrant countries a useful 
loophole familiar to practical experts. They may call 
upon foreigners (and a fortiori oti their own subjects) 
to prove their national rights of marriage. This 
may be very diflScult and expensive. 

Articles 5 — 7 deal with Form. The treaty is 

(r) Klaas Cornelisz-Nieuland, Mayor of the Hague, made two 
proclamations of banns of such a marriage, with the consent of 
the Prince of Orange, in 1626. But the States resolved that 
consent shoidd never be given to it. {Herbert's Translation of 
Grotius, Introduction to Dutch Jurisprudence (1845), p. 23.) 

9(2) 



132 POLAEIZED LAW. 

generous in this respect. It admits the validity^ 
of the forms of the place of celebration. It admit* 
equally the validity of the form prescribed by the 
national law of each of the parties. If these twa 
national laws are different, I think the observance 
of both forms will validate the marriage. But it is 
quite arguable that a single form is contemplated 
by the Article (7), and that it only applies when 
the parties are of the same nationality, or when 
both nationalities are satisfied with the observance 
of the same form. In cases where the full national 
form cannot be fulfilled abroad (as by the necessity 
for the presence of the parish priest or a local 
official who does not exist abroad), there may be a 
question whether a truncated form would be valid 
under the Convention. 

Provision is made by Article 6 for diplomatic or 
consular celebration of marriages. These will be 
valid (if in conformity with the law of the embassy 
or consulate) in form in two cases : — (1) where both 
parties are foreignei's (though they need neither of 
them have anything to do with the particular lega- 
tion which is hospitable to them) ; (2) where, 
although natives, they cannot marry in the country 
owing to a previous marriage or a religious dis- 
ability. So that a priest need only walk into a 
Protestant consulate in order to be in a position to 
marry. 

These are both curious provisions. Take the first. 
Two Belgians marry at the Roumanian consulate 
at Zurich in Roumanian form. Not only Switzerland 
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l)ut Roumania and Belgium must regard the ceremony 
as valid. But it must take place in Roumanian form . 
Must it also be conformable to Roumanian substan- 
tive law ? If one Belgian is a Jew and the other a 
Christian, or if one Belgian is not old enough to 
marry in Roumania, is the marriage still good ? 
Presumably, yes ; the section is only dealing with 
matters of mere form. When it says that the mar- 
riage must be " celebre conform4ment d, la legislation " 
of the consulate, the stress must be laid on c6Ubre. 

Many extremely fine problems would have pre- 
sented themselves if the Convention had been 
absolute, and had applied to the treatment of the 
subjects of other outside countries by the contracting 
States, or to the manner in which marriage contracted 
in outside countries is regarded by the contracting 
States. But (Article 8) it only applies to marriages 
celebrated in what may shortly be styled " Conven- 
tion territory," and even so, only to marriages to 
which a subject of a " Convention State " is a party. 

It does include the case where one party is a 
subject of an " outside " State — ^but it is never to be 
obligatory to apply the law of an " outside" State. 
That is intelligible, because that law might be quite 
out of harmony with the ideas common to the 
Convention States. It might, for instance, be 
Chinese. 

Article 9 is ambiguous. The Convention " only 
applies to the European territories of the contracting 
States." This is intelligible if it means that when- 
•ever the word " territory " is used in the instrument 
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it means European territory. But it may mean 
more. It may mean that the races inhabiting the 
Asiatic and African territories of these Powers are 
excluded. And if so, the test of a given individual's^ 
connection with Asia or Africa is quite uncertain. 
Would our S^n^gal negro or Algerian Moor, for 
instance, be excluded ? Would his children born 
in Europe ? Would his half-caste children ? The 
difficulties raised are such that it seems best to give 
the article its narrower interpretation, and to hold 
that it applies solely to the place of marriage. 

2. Convention on Divorce. 

The Convention on Divorce of 1902 received the 
same support as that on Marriage. The first thing 
to note about it is that it does not deal with nullity 
decrees. As a very easy and wide exit from the 
married state is, and has always been, afforded by 
such decrees, this is somewhat surprising. Napoleon 
obtained such a decree because Cardinal Fesch was 
not his parish priest. English Henry obtained one 
on the allegation that when he married the Princess 
Anne of Cleves he really never meant what he said. 
An undefended nullity decree is recognized in 
modern England as a much simpler expedient than 
divorce. However, all this matter may conceivably 
be implicit in the Convention on Marriage. 

The present Convention restricts itself to Disso- 
lution of Marriage and Judicial Separation. Here 
they give the national law a rival. (Articles 1, 2.) 
A Court is not to be bound to pronounce a decree 
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in a case in which it would not accord one by its 
own law (though the grounds might be different) ; 
nor, ci fortiori, if it does not admit divorce at all. 
So that, if the law of Roumania admitted apostacy 
as a ground, but not desertion, and the law of 
Portugal admitted desertion but not apostacy, a 
Roumanian 'pair might be divorced in Lisbon on 
proof of apostacy and desertion. 

If only apostacy was proved, the Portuguese 
Court need not recognize this national peculiarity 
of the parties. If only desertion was proved, the 
Portuguese Court would be unable to give effect to 
this un-Roumanian ground. But if both the national 
and the local offences are proved, the local Court is 
bound to act. Article 3 introduces an exception, 
allowing the local law to leave the matter entirely 
to the national law ; which, again, is merely to say 
that the national law is free to act as it likes within 
the limits laid down for it. Indeed, it is to say more : 
it may implicitly prohibit the local law from referring 
to any other law hut that of the nationality. Thus, 
it might be impossible for the Portuguese law, 
dealing with French subjects, to insist as a canon 
of the /ea;ybn that they shall show a good ground 
for divorce by the law of their domicile. Yet it 
could clearly exact any requirements of its own that 
it thought fit. 

Nationality may change. Suppose a husband 
has a good ground of complaint against his wife, 
but cannot by his law obtain a divorce. Can he 
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change his nationality to a more complaisant one, 
and then ask that it shall be applied in his favour ? 
Article 4 expressly prohibits anything like this. No 
occurrence which takes place before the change of 
nationality can be turned into a ground of divorce 
by that change. Of course, it may have been a 
ground of divorce from the first, and doubtless the 
change of nationality will not deprive it of that 
character, though the article is not happily ex- 
pressed. 

But it is not every Court which is entitled or 
bound to grant divorces and separations. It must 
be— 

(1) a Court recognized as competent by the 

national law of the parties — or (and this 
is a striking concession to the practical 
merits of the domicile principle), 

(2) the Court of the defendant's domicile or the 

last common domicile. (It must be re- 
membered, moreover, that domicile is not 
domicile, and means little more than 
settled, and officially recognized, though 
temporary, residence.) (Article 5.) 
It has been held in France that if a process is 
going on in the national Court, say Holland, the 
Court of the residence, say France, is bound to go 
on with a competing process instituted by the other 
party. It will be seen that nothing is said as to the 
possibility of both jurisdictions being invoked : in 
a case of Ween, (1911) Clunet, 893, the French 
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Court of the residence proceeded to a hearing in 
spite of the pendency of a suit in the Dutch Court of 
the nationality. 

A curious provision (Article 6) exists for the 
benefit of those who are " domicilth" in a country 
which will not give them either a divorce or a 
complete separation. In view of the difficulties of 
their seeking their national Court, the Court of the 
domicile is authorized and (I suppose) required to 
:give them the interlocutory relief in the way of 
alimony and so forth which it would accord in 
cases which it would entertain. As Portugal and 
Roumania are rather far apart, this is an intelli- 
gible proviso. 

Article 7 provides expressly that divorces and 
separations under the Convention shall be recog- 
nized throughout Convention territory. It does not 
extend this regime to decrees under Article 6. It 
may be that the consorts are not of the same 
nationality, though it is almost invariably the case 
that the wife takes the allegiance of her husband. 
If, exceptionally, this is not so, the difficulty arises 
that there is no common national law to apply 
under the Convention, It directs, therefore, that the 
latest system of law which was common to both shall 
be taken in place of their national law. Whether this 
means the law of their last common abode, or of 
their last common nationality (which might not 
exist), or the former in default of the latter, I 
cannot conjecture. (Article 8.) 



138 POLAKIZED LAW. 

Again, as in the Marriage Convention, it becomes 
necessary to consider the position of *' outside " 
States. The Convention is only to apply when one or 
both of the parties is a subject of a Convention 
State. And it is never to be necessary to apply the 
(possibly repulsive) law of an outside State. The 
Convention is again restricted to the European 
territories of the high contracting parties. 

3. Convention on Effects of Marriage. 

The rights of consorts inter se were regulated by 
a Convention of 17th July, 1905. This has been 
less numerously signed, though we still find as 
parties, Germany, France, Italy, Holland, Belgium 
and Sweden, as well as that curiously assorted 
residuum, Portugal and Roumania. Austria, Spain 
and Hungary disappear altogether, and take Luxem- 
burg and Switzerland with them. It has been 
ratified by all the contracting Powers (Niemeyer^ 
Jahrbuch des Volkerrecht, I. 1343). France, however^ 
has now withdrawn from it. 

It was impossible to come to any agreement on 
the capacity of consorts. 

A single clause enacts that the personal obligations 
of the parties are regulated by their national law. 
Thus, two people of French descent, settled and 
living in Germany and marrying there, will be 
subject to the regime of French marriage law. The 
machinery for enforcing it may of course be absent, 
and so the clause provides that it is not necessary 
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for the country where the one sues the other to 
supply it. If one country enforces the obligation 
to live together by sending a recalcitrant to prison, 
another country which has no such drastic process 
cannot be asked to improvise it. Suppose it pos- 
sesses the process, but does not use it for this par- 
ticular purpose, can it be asked to use it in this case 
of foreigners ? It seems not; the words are "par 
les moyens que permet egalement (r) la loi du pays 
ou la sanction est requise " — i.e., "in similar cir- 
cumstances." This interpretation, however, greatly 
restricts the influence of the national law, because 
if the local law can only be asked to do what it 
would have done if it had been applicable itself, it 
might almost as well have been declared applicable 
without more ado. The result is to make the two 
laws concurrent ; only those remedies can be had 
which under the circumstances would be granted 
by both. 

As to the effect of the marriage itself on the 
property of the consorts, the national law is again 
given full sway. (Article 2.) As in De Nicols v. 
Curlier it is the personal law of the husband at the 
moment of marriage that is decisive. And, as in 
De Nicols v. Curlier (2), the doctrine applies to 
landed property as well as to moveable. Conse- 

(r) Laine {Journal de Droit International Prive, 1907, 900) 
says that " egialenient" means "in an analogous manner." The 
sanctions need not be precisely alike ; it is enough if they are 
similar. One cannot presume to criticize his French. 
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quently, if a French couple go to Italy, become 
naturalized, and live fifty years as Italians, their 
property rights are still regulated by French and 
not by Italian law. Their capacity, while the mar- 
riage subsists, of making or modifying settlements 
is, however, a matter for their fluctuating national 
law for the time being to decide so far as they them- 
selves are concerned, but third parties are not to be 
prejudiced by acts which are only made possible by 
a change of nationality. Are children " third par- 
ties " ? Logically they are. 

The great difficulty had been that in France the 
principle of following the intention of the parties 
had, since the days of Dumoulin, been adopted. 
And their presumed intention was generally to 
regulate their property by the law of the matrimonial 
domicile. The principle is faulty, because it affords 
no test to judge of the legality of the intention, 
beyond the dangerously wide and uncertain one of 
public policy. The Treaty substitutes the law of 
the nationality. 

The effects and validity of an express settlement 
are also referred (by Article 5) to the national law 
of the husband : though of course that law may 
refer the decision to another legal system, e.g., that 
which it was the presumed desire of the parties to 
adopt. 

There are two more real exceptions to the general 
and sweeping reference to the law of the nationality. 
One deprives it at one fell blow of all force over 
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land and houses when the law of their situation puts 
them under a special land law : (as in England, 
Scotland and Ireland). Another reserves the right 
of legislation in order to protect third parties, 
especially when a wife is in business in the 
territory (s). 

4. Convention on Guardianship (Minors). 

The Convention on Guardianship of Minors was 
signed by the same nations as those which accepted 
the Conventions on Marriage and Divorce, and in 
this case Spain has apparently not declined to ratify, 
the only non-ratification being that of Austria. 

Guardianship is regulated by the national law of 
the minor (Article 1), which controls his person and 
the administration of his goods, wherever he and 
they may be (with a reservation when there exists 
a special land law). If the national law does not 
in the ordinary course provide for the guardianship 
of minors who habitually reside abroad (d, fortiori, if 
they are domiciled abroad), its diplomatic or 
consular authorities may be entrusted with the 
function in such a case, if the local law permits. 
In default (Article 8), the local law is itself 
applicable — the law, i.e., of the habitual residence 
of the minor. But the confusing principle is intro- 
duced, that although the machinery of the local law 

(s) The reserve is made of not applying " outside " law ; but 
the provision limiting the Convention to the European territories 
of the Convention States is not, it seems, repeated. 
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may and must be available, the period of guardian- 
ship will begin and end in accordance with the 
provisions of a difFerent law — the national law. 
Interlocutory and urgent measures can be taken by 
the local authorities, and presumably according to 
the local law. Is that locality the place of the. 
minor's habitual residence, or the place where he 
happens to be ? Nothing informs us. And it is 
difficult to see why the clause was inserted. 
If the guardianship extends to the minor's person 
and goods, wherever they may be, it must be 
possible to take the proper measures, interlocutory 
or other, to make that guardianship effectual. 

The usual limitation to Europe is contained in 
Art. 10. 

6. Convention on Interdiction. 

The curious topic of Interdiction of Prodigals 
has been held in England, like religious disabilities 
and slavery, to be inconsistent with general public 
policy, and not proper to be recognized when 
interdiction is imposed by the personal law. It is, 
however, found to be very convenient abroad, 
-and even in New Zealand (see Stat. 26 of 1912): 
when a person is wasting his property, a conseil de 
famille may move the Court to appoint a receiver 
of it. Perhaps the English courts forgot that a 
bankrupt is in a very similar position, when they 
laid down in Worms v. De Valdor (1880), 49 
L. J. Ch. 261, that such an institution was foreign 
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to all our legal traditions. A Convention on this 
subject was arrived at at The Hague on 17th July, 
1905. It is signed (Jahrb. des Volkerrecht I. 1343) 
by the same nations as accepted that on the effects 
of marriage, with the addition (according to Nie- 
meyer) of Austria and Hungary. Strupp, loc. cit., 
says it remains unratified, but Niemeyer takes it to 
be ratified by all but Sweden and Austria. 

Interdiction is left to the national law ; and it is 
more boldly left to the national Courts of the 
unfortunate patient, as well. Not only is his own 
materia medica prescribed, but his own faculty must 
dose him with it. The local law can render first 
aid ; and here it is clearly the law of the place 
where the extravagant prodigal happens for the 
moment to be. It can proceed to a definite 
administration of the interdiction potion, if the 
national authorities take no steps in the matter for 
six months. But it can only do this if it is the law 
of the habitual residence. If it is not, the prodigal 
is hung up, suspended between earth and sky in a 
perpetually interlocutory condition. In proceeding 
to interdiction, the courts of the habitual residence 
must mix up the two sets of laws. In deciding 
what the effects of interdiction are to be, they must 
follow their own law. In deciding whom they shall 
liear in support of the application, and whether 
there is a cause for interdiction at all, they must 
follow the provisions of both laws, where they 
■coincide. 
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The interdiction while it lasts is to be respected 
everywhere ; but a State may make due advertise- 
ment within its own limits a condition of this. 

The territorial scope of the Convention is different 
from the rest ; it applies to the interdiction of a 
subject of a Convention State who habitually reside* 
in a Convention State. Suppose an extravagant 
French baron who habitually resides at Monte 
Carlo, is found wasting his substance at Ostend. 
It would seem that even the interlocutory ''first 
aid " cannot be required by his French relation* 
at the hands of the Belgian Court. 

Such a local interdiction may be superseded by 
a national interdiction. So may a local guardian- 
ship. But as it is left to the local law to say when 
it will be superseded, this is not a very efEective 
provision. As to the reversal of an interdiction, 
this can be effected by the national Courts, according 
to the national law, or (if local) according to either 
the national or the local law. 

The Convention applies also to the care of lunatics. 

6. Convention on Civil Procedure. 

A Convention, lastly, on Civil Procedure, of the 
same date, received universal approbation. Nor- 
way, Denmark and Russia came in, and all the 
other nations mentioned concurred in ratification. 
This Convention (17th July, 1905) seems, however, 
too technical to be profitably expounded here. 

Up to the present it seems to have been impossible 
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to make any real progress with the proposed Con- 
vention on Wills and Succession. It was complicated! 
in 1893 with the question of gifts, and even after 
this branch was dropped in 1894, it was doubted 
whether promises of testamentary gifts were or 
wei'e not to be dealt with. Much time and effort 
were thus wasted, and in 1904 donationes mortis 
causa were jettisonized also. In 1900, Switzerland 
was entirely against admitting the law of the 
nationality to govern the estates of deceased 
persons, and Hungary and Russia, countries of 
feudalized land systems, declined to admit the 
personal law as applicable to land in their dominions. 
Norway and Sweden, too, agreed with Hungary 
and Russia, and so did Denmark, though Mr, Mat"- 
zen gave a personal vote in the contrary sense. 
Norway and Russia were not sure even about 
admitting the law of the nationality in the case of 
moveables. As France entertained some objections 
in points of detail, the matter was suspended until 
1904, when Belgium and Roumania, to Mr. Laind's 
naive surprise, showed themselves recalcitrant, and 
retracted their former unconditional adhesion to the 
nationality principle. Spain and Portugal no 
longer agreed to it, and there were no conversions 
to balance them. Some one or two votes were cast 
on personal grounds, such as that of Judge Beich- 
mann of Norway, but they cannot be counted as 
expressive of national sentiment. So the matter 
still hangs fire. 

B. 10 
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It may be doubted, moreover, whether the steel' 
hard provisions of treaties are the best way of 
bringing about approximation. Treaties are like 
Acts of Parliament. It is possible to drive a coach 
and horses through them. Treaties are subject to 
variations of interpretation. Treaties stereotype 
mistakes. 

For an illustration of the difficulties of interpre- 
tation, let me instance the Panama Tolls question. 
There you had a perfectly plain and simple matter, 
regulated by the Hay-Pauncefote Treaty. But 
it is very doubtful whether the British or the early 
American construction is the right one. The deter- 
mining factor will probably be the common sense of 
the British and North American peoples, i.e., pre- 
cisely that general understanding which I have been 
insisting is all -important. The common " most- 
favoured nation " clause is interpreted differently 
by America and Europe. In short, treaties give 
unlimited scope for the arts of the sharp practitioner. 

Our own essays in this domain are not happy. 
Lord Kingsdown's Act, we have seen, is unfortu- 
nately expressed. 

Cav. E. Fortunate remarks (m) that the Conven- 
tion on Divorce, instead of suppressing conflicts of 
jurisdiction, has given rise in practice to serious 
inconveniences, because of the institution of divorce 
not being everywhere recognized, and because of 

f (u) Report, Twenty-eighth Conference {Madrid, 1914), Inter- 
national Law Association, p. 446. 
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the difficulties thrown in the way of rendering 
foreign decrees of dissolution executory in countries 
where divorce is not admitted. The obvious and 
«asy way to obtain a divorce under the Hague 
scheme is to become naturalized in a country where 
divorce is easy. The equally obvious riposte is to 
■decline to recognize facile changes of nationality. 
Gabba, at the Pesth Conference of the International 
Law Association of 1908, had proposed that this 
refusal should be stamped with formal approval; 
and it is clear that so long as nationality is a fluctu- 
ating and uncertain thing, which may be accorded 
at pleasure, the scheme of the Conventions is based 
-on a flawed comer-stone. 

In a paper read in 1903 at a Conference of the 
International Law Association, held at Antwerp, 
Sir W. PhilUmore advocated the participation of 
Great Britain in these conferences, apparently 
without any dissentient voice being raised. On the 
other hand, the late Professor von Bar considered 
that there is little prospect of arriving at any very 
satisfactory result in this fashion. Apart from the 
initial diflSculty of conciliating the two competing 
principles of domicile and nationality, which is 
perhaps not indispensable, he thinks (sect. 7) that 
" a free practice and science, untrammelled by Code 
and Convention, correct their own errors much more 
easily in a region like this, where deductions from 
the intrinsic nature of the subjects discussed are 
all-important. Wharton is justified in his recent 

10(2) 
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dedaration against the possibility and the profit of 
a Comprehensive codification of Private International 
Law .... (which) it is specially necessary should 
be left to the free work of science. With every new- 
law in each difFerent State, new problems would 
emerge. Treaties and statute law would often b6- 
unable to give assistance before it was too late^ 
and, on the other hand, legal science, if she werfe 
too much confined by positive law and had lost by 
disuse her freedom of action, would only occasionally 
be able to function in a satisfactory manner." But 
even von Bar exempts from this, the deterniiilatioii 
of broad leading principles such as the conditious- 
of naturalization. We may also cite Mr. Aubry 
{Journ. de Dr. Int. Pr., 1902, p. 242) : " Une 
codification complete des rfegles du droit intei:- 
national privd ne peut que compromettre et ^rrSter, 
dans cheque pays, son d^veloppement scientifique. 
II n'est pas mUr encore pour recevoir cette formule 
definitive ...."; and Dr. Donnedieu de Vabres 
(ib. 1905, p. 1244). 

Foreign Theories of Private International Law. 

I said a fortnight ago that Private International 
Law means the rules voluntarily chosen by a given 
State for the decision of cases which have a foreign, 
complexion. 

A Belgian domiciled in Denmark is dealt with 
abroad under Belgian or Danish law not because 
domiciled Danes or Belgian citizens have a commoti 
consciousness of law which internationally exempts^ 
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them from the scope of any other private law, but 
because the sovereign of the foreign country, who 
is internationally supreme there, chooses to extend 
to him a reasonable temperamentum based on his 
unlikeness to the ordinary citizen. 

On the Continent, it is common to hear this 
vehemently denied. There are not a hundred 
Private International Laws, it is said, but one 
Private International Law. 

We can hardly approach the discussion of this 
branch of our subject with any hope of under- 
standing, unless we bear in mind that the Con- 
tinental idea of law is not complicated, as our own 
is, with the idea of physical force. Speaking 
.generally, a law is none the less a law to a Con- 
tinental jurist, because there is no omnipotent force 
at hand to enforce it by physical means, or to 
threaten penalties in the case of non-compliance. 
It is none the less a law of good society that 
■one shall behave at table, because no invisible 
hand arises to avert from the mouth the sacrilegious 
knife, or because no jail awaits the misdemeanant. 
(It is not municipal law, because it is not part of any 
solid body of common understanding regulating all 
the affairs of life.) All the apparatus of physical 
force is crude and accidental. It is no more essential 
to law than wigs and sealing wax are. The 
■essential thing is that there should exist a sense of 
^binding obligation. So that when jurists speak of 
ioreign law being of itself operative in another 
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territory, it is not quite absurd, although obviously 
there is no physical force behind that law there. 
Consequently, not only do we get the ambiguity in the 
case of the term droit, and its analogues, which Pro-' 
fessor Holland has so well pointed out — sometimes 
it means law and legal rights, and sometimes justice 
and moral rights — but we get, even when we are 
using the word in the sense of legal rights, a 
conception which it is very difficult for an English 
lawyer to grasp. Law, for him, means law which 
has got the accustomed apparatus of Courts and 
Parliaments, sheriffs and jails. But these are all- 
secondary in the Continental lawyer's eyes. It is the 
direct consciousness, however produced, of a binding- 
rule, which constitutes law for him. If it is th& 
common consciousness of a nation, we have muni- 
cipal or state law, in its various branches. If it is- 
the common consciousness of the civilized world,, 
it may take various forms, which may all be classed 
as supra-national. It may regard the relations of 
States to one another : or it may regard the relations 
of individuals to one another. So far as there is a 
general consciousness of binding rules in regard to- 
the relations of States to one another on State 
matters, that constitutes true International Law, or 
Public International Law. And there are fewer 
and fewer to-day who deny that system the name of 
law, or who insist on waiting until there shall be 
organized an International Scotland Yard and an 
International charge-sheet, before dignifying it withi 
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that term(a;). But if we pass from that well- 
ascertained sector of the universal consciousness, 
and take the relations of private persons to one 
another, internationally, one cannot say pontifi- 
cally, that here we have Private International Law. 
Some Continental writers do, e.g., Weiss. But for 
others (like Pillet) Private International Law is a 
mere corollary from Public International Law; it 
flows from the rights of States to proper treatment 
of their members. Others again (such as Laind, 
Boeck and Despagnet) consider it as law between 
nations, and not between private individuals, al- 
though regulating matters of private interest, and 
distinguished from Public International Law by the 
fact that that relates to public matters alone. 

Still, whichever of these varying schools we side 
with, we shall find that the content of the common 
consciousness which they all postulate is very meagre 
indeerl. In fact, there is no such common sense of 
what is binding in private relations which have an 
international side. 

We must, nevertheless, remember that it is quite 
possible that such common consciousness might 
exist, and that it is at any rate held by the vast 
majority of thinkers that, if it exists, and in so far 
as it exists, it is, properly speaking, law — Droit. 

That is what the English analysts will not admit ; 
but so long as they do not admit it, so long, I think, 

(ar) Reference may perhaps be permitted to the writer's Laws 
of Law, and to an article, Greek Law and Roman Engineering 
(East and "West, November, 1 904). 
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they will be liable to confuse the Continental idda 
of law with the conception of ethical propriety. 

This somewhat recondite way of looking at the 
matter, which, I submit, is really the true one, is 
naturally Ibest expressed by the Grerman authors. 
Von Bar { Conflict of Law, p. 3(w)), speaking of 
the theory that nothing is law which does not 
rest upon forcible legislation, observes — " Is that 
not also law, which necessarily corresponds to 
the nature of the subject?" There you have 
in a nutshell a conception which the French 
writers only see in a very obscure fashion. The 
French, conceding the crude English contention 
that a true law ought to have a recognizable 
legislator, with sanctions and all the rest of the 
apparatus, retort that nevertheless there may be 
«. law which is dictated by la justice as the legis- 
lator, and which, though regrettably " imperfect," 
is law of a sort. They run near the edge of 
the precipice : it is very easy to charge them 
with a confusion between law and ethics. The 
Crerman rescues them from that predicament, and 
by invoking the sense of binding obligation, which, 
in fact, does arise from the nature of things, he 
supplies Private International Law with a real 
foundation apart from the law of any particular 
State. Of course, the obligation is nascent — in my 
view it is grotesquely rudimentary — but it is real, 
and not theoretical, and " imparfaiV 

Such a body of rules must, necessarily, be 
restricted in scope. For the rules of private law 
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are notoriously subtle, multitudinous and delicate. 
Cecums judical orbis terrarum. But it would be in a 
iigh degree presumptuous for the general public of 
the world to affect to pronounce on matters which 
involve the knowledge of such complicated systems : 
unless, indeed, the whole world should rise in wrath 
against the lawyers — which I think has not been 
predicted. 

The subtle, multitudinous, varied and delicate 
rules of Private International Law in any modern 
country cannot possibly rest on any such universal 
consciousness, which in the nature of it must be 
limited to broad outlines. In fact Laurent remarks 
— " Our science has scarcely been born " — " notre 
science vient k peine de naltre," — a candid admission 
that it has nothing in common with those consistent 
bodies of rules which have been in existence in 
<lifferent States for many years. 

One might inquire why a conception so manifestly 
-out of harmony with reality should have found so 
ready and so nearly universal an acceptance. Mr. 
Aubry finds the explanation in the fact that the 
wish is father to the thought. A general harmony 
being desirable in the choice of law, it is represented 
as existing. 

The doctrine has various modes of appearance. 
In its commonest form — that of Lain^, Despagnet 
and de Boeck — it appears as an assertion that this 
ideal universal Private International Law, "scarcely 
born," is binding in its infantile condition on all 
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States, and it is distinguished frota International 
Law only in being concerned with the interests of 
individuals, and not of the general population* 
Curious consequences follow from this formula. Th& 
diplomatic protection of private subjects abroad 
would logically" be a matter of Private International 
Law. According to Despagnet, a commercial treaty, 
that is, one regulating the business of traders abroad,, 
is actually public, because it concerns the interests- 
of the whole State ; while a treaty regulating the- 
succession to subjects dying abroad is private, be-^ 
cause it concerns the interest of individuals. Pillet 
very well points out that {Dr. Int. Pr., p. 64} 
Despagnet's divisions of Private and Public Law 
continually run into each other. The whole scheme 
is merely a device for representing the Private 
International Law as a law binding on States, and 
to distinguish it, on that hypothesis, from Publie 
International Law. 

When Holland criticizes the phrase " Private- 
International Law " as inaccurate, on the ground 
that it should mean " a private species of the body 
of rules which prevail between one nation and 
another," he puts into neat words exactly what 
authors like Laind and Despagnet do mean. 

Pillet is so impressed by the artificial nature of' 
this system that he boldly says that there is no 
difference in principle between Public and Private 
International Law. Private International Law is 
really part of Public International Law. It flows 
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from the duties of one State towards another. Each 
is bound towards the rest to treat its subjects in the- 
fashion dictated by this assumed Private Inter- 
national Law. 

According to Pillet [loc. cit., p. 58) the moment an 
individual formed relations outside his native land, 
its sovereignty crossed the frontier with them. It 
is just as though (only in a less degree) he was a 
king or an ambassador. That we formally and 
emphatically deny ; subject to the microscopic 
exception which follows from the fact that Public- 
International Law does place limits, though in a 
very small degree, on the rights of the territorial 
State to believe as it pleases within its area. Pillet 
thus arrives logically at the terminus of his journey. 
Private International Law is nothing but Publia 
International Law. That is to put it a littl& 
crudely, perhaps. Private International Law is the 
explication of what lies implicit in Public. 

Every question of a conflict of laws, he says- 
(p. 67) is a question of conflict of sovereignties. But 
manifestly this is inaccurate. France may be- 
entitled to insist that a Frenchman's property shall 
be safe in Sweden ; but it rests entirely with the 
Swedish law to say whether it is his property or 
not. So long as the Swedish law is not outrageously 
unfair, the sovereignty of France is not concerned 
in the matter. Yet there may well be a so-called 
conflict of laws. Half-a-dozen may conflict for 
choice in the mind of the Swedish legislator. The 
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answer to Pillet, when he contends that the 
sovereignty of one country passes over to the 
territory of another, is that in fact complaints are 
not made when this so-called sovereignty is ignored 
and rejected. Pillet admits it (p. 71) — but replies 
feebly that it would cost the State more trouble to 
assert these rights than they are worth. But it not 
only fails to assert them, it ostentatiously ignores 
them ; they never fill a vacant moment in an 
attache's day ; they never empty the legation ink- 
stand of a single purple drop. As Mr. Aubry 
writes (though I had not seen his article when I 
penned the above) — " ils n'ont jamais provoquds 
in§me le plus Idger froncement de sourcil d'un 
diplomate." It is, he adds, very difficult to believe 
^' que les dtats puissent se quereller sans le savoir"(^). 
It was reserved for Professor Pillet, driving his pick- 
axe through the wall of a blind alley excavated by 
his predecessors, to find himself in the familiar 
workings of the old mine of Public International 
Law. 

Weiss (like the Italian Fiore) goes into the other 
extreme. He discards all reference to the law 
binding on States, and boldly declares that private 
law is "personal and not territorial," and that, 
however States may regard the matter, the legal 
position of an individual is necessarily settled by 
his national law. It is wrong to treat him other- 
wise, not because of any particular injury thereby 

(y) 1907, Clunet, J. D. I. P. 651. 
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sustained by him or His country, but simply because 
it is in conflict with a universal sense of what is^ 
lawful and right. The doctrine amounts to this, 
that private law resides in the common conscious- 
ness of the set of persons who constitute a nation, 
and that when an individual goes abroad or enters 
into legal relations with persons abroad, he retains 
throughout his sense of subjection to his own 
national law. Similarly, the foreigners with whom 
he comes into contact recognize that if he should 
prove to be an alien, their own system of private 
law has nothing to say to him. 

Such a view seems to me entirely erroneous. Pt 
is based on a thorough-going fiction. In fact, few 
if any persons entertain such a sense of subjection. 
"When you are in Rome, you must do as Rome 
does," much more nearly expresses their attitude. 
So long as sovereignty is territorial, so long will it 
be impossible to attribute to individuals a sense of 
subjection to their national law in private matters 
wherever they go. In leaving Dover, the average 
Briton may retain some sense of public obligation — 
but as to his private status, his feeling is quitle 
uncertain and ignorant. He knows that he is 
entering a new and strange atmosphere, where he 
must expect to find very unfamiliar law, and to say 
that he makes the delicate distinction between 
Public and Private Law, and expects to be subject 
to the former and not the latter, is to impute to him 
a certitude which simply does not exist. 
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It is admitted that the country to which he goes 
•can apply to him what rules of private law it 
pleases, without violating any general sense of right, 
though possibly not without violating the general 
sense of what is commonplace. The traveller knows 
that his person or goods are, within wide limits, at 
the mercy of the State in whose territory they are. 
How he can possibly be supposed to entertain a 
pious belief that his own law goes with him in spite 
of this, it is difficult to conjecture. 

And I will just add that the private status of an 
individual does not only concern himself. It con- 
cerns everyone with whom he comes into contact. 
Prench writers will talk for pages by the length on 
the " bdn^fice de la loi " (the advantages of the 
legal rule), or of the law's empire over a person, 
without appearing for a moment to recognize that 
the man is not living in a vacuum. There are 
always others concerned, and if these others are 
foreigners, or are living in a foreign country, we 
cannot admit that their law is not just as much 
entitled to pronounce on the matter. The same is 
the case if the property in question is situate abroad. 

Take the case of succession on death. A French- 
man makes a will at twenty-one without being of 
age by French law, which gives him capacity, 
let us say, at twenty-five. He has the benefice de la 
hi, for what it may be worth ; his will is bad in 
France. But what about the right to claim their 
legacies of his English legatees ? Are they to have 
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the bendfice of the French law too ? Suppose that 
he and they are settled in England, and that the 
property is all in England, We may admit that 
the testator himself might feel bound by the tender 
ties of French law and its " benefits." But why 
are his successors to be brought under its empire (s) ? 
True, the French law ostentatiously leaves them tQ 
their own national law : but if they are to be 
deprived, through the operation of the French law, 
of the legacy which the young Frenchman intended 
for them, no one can say that they are not affected 
by it. In legislating for its people in their private 
capacities, the law necessarily legislates for the 
people with whom their legal relations arise. How 
can it, even on the principle of nationality itself, 
possibly be supposed to have a necessary application, 
when these are or may be foreigners ? 

France, so to speak, sends her son out into the 
world with one hand tied. What right, except on 
public grounds, has any other nation to untie it ? 
Simply this, that all persons in England are entitled 
to place both their hands in his. 

If you throw a stone in the air, you depress the 

(a) The Marquis de TareiUes-Somini^res, unknown to me 
when I wrote this, has put the point exquisitely in his Synthise 
du D. I. P. (II. 308). Speaking of the claim of the personal 
law to reg^ate the succession to a deceased person's estate, he 
asks: "Why should it not rather be the personal law of the 
successors which is ' to be chosen ? Were I to have to choose 
between them, I would rather decide for the law of the living 
than that of the dead." 
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earth. If you regulate the legal status of a subjectl^ 
you affect the position of everybody else. He is^ 
not living in a vacuum. It may be suspected that 
this error, as I venture to consider it, is derived 
from the Roman division between public and private 
lavf. The latter, you remember, ^^ad singuhrum 
utilitatem spectatP And the theorist is apt to con- 
sider the law as regarding solely the utilitas, the 
interests, of the particular individuals about whom 
it legislates. But that is not so. There are many 
private interests involved, in the application of 
any private law to a particular individual. (The 
distinguishing thing is that they are all private.) 
A law as to minority is not enacted solely in the 
interests of the infant. Yet because it and other 
similar laws as to status bear the superficial 
appearance of having been so enacted, we come to 
lay stress on the word utilitatem, and to regard the 
laws as made for the benefit of the persons who 
play the leading part in them, ignoring the fact 
that the interests of other persons are also directly 
concerned and affected. Had this been duly 
observed, the mistake could hardly have arisen, for 
all these persons cannot always be of the same 
uniform nationality. 

When Weiss says (in italics) that "La loi, lors- 
qu'elle statue sur un intdr^t priv^, a toujours pour 
objet I'utilit^ de la personne ; . . . . elle doit les 
r^gir en tous lieux et dans tons leurs rapports 
juridiques," he is forgetting that his law is inexor- 
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ably, by the law of action and reaction being equal 
and opposite, dictating to other people too : — those 
with whom the individual is entering into relation- 
ship. The logical result of such a scheme would be 
that legal relations between persons of different 
nationalities would be impossible, for they would be 
delivered over to anarchy (a). 

Much is said also, in Continental theory, of the 
''interest" of the national law (meaning generally 
"the interest" of the nation). But in legislating 
a nation does not and should not — though it may if 
it chooses — principally regard its interests, but jus- 
tice and its duty. 

We must be on our guard, therefore, against two 
dangers : — 

The assumption that it is to a person's interest to 
have his national law applied to his transactions. 
It may be very much to his detriment : 

And the partly contradictory assumption that it 
is to the "interest" of the national law to be 
applied to as many places and persons as possible. 
It may be very much averse from it. 

Both assumptions are freely made by the whole 
school of thought prevalent on the Continent, to 
bolster up their system of the imperative duty of 
recognizing and applying the law of a foreign 
nation. 

Thus one speaks of the law directed [edictee 

(a) When he remarks that Story refuses to accord legal results 
to a change of domicile, we really wonder what he means. 
B. 11 
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contre) ^^ against ^^ its subjects by the Netherlands, 
forbidding holograph wills. It might equally well 
be described as a law in their favour, preventing 
them from being prejudiced by forged testa- 
ments (5). 

You will find writers of this school of thought 
fiercely denouncing the name of comity (neigh- 
bourliness) for our science. It is a name which 
was given it by Voet, and used by Sir R. 
Phillimore. It expresses the fact that it is optional 
to every State to recognize foreign law or not ; and 
that is why it is disliked. It is purely comity 
[i.e., good neighbourliness), which induces one 
system of law to do what it need not do, and 
in some respects recognize and act upon foreign law, 
in the interests of friendly intercourse. How can it 
be otherwise, when no one can complain of it, if it 
prefers to apply its own law in any given instance ? 

Despagnet, D7\ Int. Prive (p. 72), urges as an 
objection to the comity theory, that no foreigner 
will ever consent to settle where so little respect is 
paid to his national law. This may be thought to 
be borne out by the extreme rarity of foreigners in 
such centres of English life as Soho, Toxteth Park, 
Liverpool, and Moscow Road, Bayswater : but 
accurate statistics might put a different complexion 
on the matter. 

He formally (p. 33) defines law [droit) as " reason 
and justice," thus reducing it momentarily to an 

(5) Journal cle Dr. Int. Pr., 1905, 1237. 
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intellectual and ethical counsel of perfection. The 
rule of Private International Law, moreover, in his 
view, is law for the nation, but not for the individual. 
If the nation disobeys it, its members are not 
bound by it. 

I do not say that such forced and fine-spun 
doctrine as I have ventured to condemn is universal 
on the Continent. Mr. Aubry, in his clear and 
brilliant article, " De la Notion de Territoriality en 
Droit International Priv^ " {Journ. de Dr. Int. Prive, 
1900, p. 689), puts the view termed by Despagnet 
the Anglo-American doctrine, as clearly as any 
English or American author. He flatly contradicts 
Prof. Despagnet. " Un droit international, c'est un 
droit entre nations, entre ^tats ; c'est done un droit 
qui a pour objet les rapports des ^tats, ou qui, tout 
au moins, trouve dans ces rapports son origine. 
Tout le monde sait bien, cependant, que le Droit 
International Priv^ a pour objet des relations 
individuelles, et que, reserve faite de quelques trait^s 
. . . chaque legislation rfegle ces relations h. sa guise." 
. . . That is, it is not really international law, and 
should not be called so. He proceeds — 

" Pour faire pendant k cette expression contra- 
dictoire que 1' usage a, sans doute, ddfinitivement 
adoptde, on a cru n^cessaire de cr^er celle de Droit 
International Public, — qui n'est, comme on I'a dit 
trfes justement [citing the Abbd de Vareilles- 
Sommiferes, Synthese du Droit International Prive 
I. pr. xxxi] qu'un lourd pl^onasme. Ce qui est plus 

11(2) 
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grave, c'est que cette terminologie a consacr^e I'idde 
inexacte que les deux parties du droit ainsi nominees 
sont les deux branches d'une m§me tige, tandis 
qu'il y a entre elles totite la distance qui separe le droit 
interne du droit international.^^ 

Private International Law is thus true law : but 
it is not law binding on States, but law made by 
States. The list of jurists of this opinion could be 
traced backwards through Foelix and Wheaton, Voet 
and Huber, to the great French realist, whom I can 
never name without acertain veneration — d' Argentrd. 

When Mr. Pillet tells us to realize that we are in 
a world where States are bound together in mutual 
inter-dependence so close that it binds them to apply 
each other's laws, Mr. Aubry reminds him that he is 
speaking of a world where, apart from the occasional 
fact of war. States live under the constant pressure 
of jealous armaments and tariff conflict. Is it this 
world, he asks, that is represented as so closely 
bound together that its component States are legally 
bound to apply each other's private laws .... a 
world in which it is admitted that they can ignore 
each other's public ones ? 

But Aubry has to admit that such an opinion, 
however plainly in accord with common sense, is 
among writers of our day almost regarded as a 
paradox. Pillet, whose authority, like that of Weiss, 
is enormous, maintains, like that author, that Private 
International Law dictates its rules to States 
(I. ii., § 17). He is under the impression that 
Anglo-American authors themselves have abandoned 
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the theory that the recognition of foreign law in 
certain cases is due to comity. They may have 
abandoned, if ever they entertained, the idea that 
foreign law is recognized out of any particular 
courtesy to the foreign State or its government. 
It may conceivably be unwelcome to that State 
that its law should be recognized and enforced by 
another. But it still remains true that these rules 
of recognition are established not because the State 
is under any obligation to establish them, but 
because, out of courtesy and consideration for the 
special circumstances of persons with foreign con- 
nections, it chooses, in the exercise of an absolute 
discretion, to make special rules applicable to their 
case. They may say that we have di'opped the 
■word "comity"; but we have not dropped the 
essential idea for which it stands — that a nation 
departs from its own law in these cases by its own 
free will and not under any sense of binding obli- 
gation. 

The change that Pillet observes is merely a 
trivial change in language. We speak now of 
convenience and ethical justice, instead of courtesy, 
as the foundation of our rules. But we repudiate 
as strongly as ever the notion that they are dictated 
to us by any other law than our own. That is 
exactly what "comity" means— the doing, out of a 
sense of fairness and ethical justice, what one is 
under no physical or moral compulsion to do. 

When, therefore, Pillet cites Westlake and Dicey 
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as abandoning the idea of "comity," all that he 
means is that Professors Westlake and Dicey prefer 
to speak, not of courtesy, but of convenience and 
ethical propriety, as the ground of these rules. 
When Professor Dicey says that gross injustice 
would be caused, or when Professor Westlake says 
that it would be shocking, if the English Court 
declined to apply a particular foreign law in a 
particular case, they refer, I apprehend, only to 
ethical injustice, A foreign writer would, I think, 
misunderstand them if he attributed to them the 
opinion that the adoption of these rules is a matter 
of legal justice. 

In passing, one must dissent from Professor 
Dicey's illustration of the practical necessity, and 
the ethical justice, of taking foreign law into 
account. He instances a contract made in London 
by Englishmen living in England to settle certain 
property, so far as English law allows, by the law 
of France. He observes that, if an English Court 
were to refuse to take any notice of French law, it 
would truncate the parties' contract, and practically 
make a new one for them. This illustration is 
totally beside the point and rests on a dialectical 
turn of phrase. 

No one would ever suppose that a country would 
entertain such an animus against foreign law that 
it would depart from its own ordinary rules on 
purpose to exclude it. It would be ridiculous to 
say that A. and B. might contract to settle property 
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as X. might think fit, and yet could not contract to 
settle property as the law of France might pre- 
scribe. It is a totally different proposition to say 
that, apart from the liberty of contract conceded to 
A. and B. by the law of England, the law of England 
in certain circumstances ought in justice and fair- 
ness to " take notice of French law," instead of 
applying its own. In the former case, the Court is 
applying, as law, no rules but those of its own local 
law. 

Dicey, however, most certainly does not mean 
that States are under any legal obligation to adopt 
particular rules, or any rules, of this kind. 

Westlake is more ambiguous. He regards the 
concessions of England in the direction of recog- 
nizing foreign law as dictated not only by courtesy 
or even convenience, " but also by deference to a 
science of law embodying justice, which the law of the 
land was taken to have adopted." This is curiously 
involved language. If you act in deference to a 
principle which you have adopted, you are not 
acting in obedience to law, but you are really 
carrying out your own ideas, — however you obtained 
them. Neither Dicey nor Westlake therefore accej)ts 
the notice of a private international law, effective 
independently of the law of the land : its rules, 
indeed, are for Dicey commands proceeding from 
the Sovereign of a given State. 

" D'aprfes le doctrine de la courtoisie, les lois 
dtrangeres ne seraient re9ues qu'ti titre de convenance 
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Internationale et par suite d^une same entente de 
Vavantage rdciproque des nations," says Pillet (p. 49). 
How does that hostile description of the " comity" 
principle di£Per from Dicey 's attitude ? " the 
application of foreign law .... flows from the 
impossibility of otherwise determining whole classes 
of cases without gross inconvenience and injustice." 

The real gulf between Pillet and the advocates 
of comity, is exactly that which lies between Pillet 
and Dicey. Pillet believes in a compulsive force of 
universal law, exercised alike on Sovereigns and 
private individuals, or perhaps through Sovereigns 
on private individuals. Neither the comity theorists 
nor Dicey believes in it. I believe in it, but I 
think it is very easy to exaggerate its content. 
Phillimore's views are very much mine, and I 
respectfully refer to them [International Law, iv. 
§§ 4, 5). In more recent days, those of Professor 
Kahn, cited by Pillet (c), approach very nearly to 
the same thesis {d). 

The unsubstantial Continental theory actually 
obscures the fact that there really is a minimum 
residuum of universal common consciousness which 
does in fact dictate imperatively and with the force 
of law a certain minimum element which is found 
in all systems of Private International Law. I do 
not say that all that is common is imperatively 

(c) II recoanait I'existence d'un droit supranational, fort pauvre 
dans son contenu, il est vrai .... (Pillet, Dr. Int. Prive, p. 59.) 

[d] Kahn, Natur und Methode des Internationalen Privatrechts. 
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dictated to the universal consciousness, but I think 
that a little of it is. I venture to differ from 
Professor Dicey in thinking that there is a magna 
civitas, though an inchoate and rudimentary one, 
whose laws are very certainly hard to ascertain. 

I am therefore a theorician in principle and a 
positivist in practice ; as a Christian banker must be 
a pessimist in practice and an optimist on principle. 

It will be seen that the opposition between the 
"theoretical" foreign and the " positive " Anglo- 
American views has some analogy to that between 
socialism and individualism. The socialist, pene- 
trated by a sense of the element undoubtedly com- 
mon to all human beings, is led to exaggerate its 
importance and to mistake for its dictates his own 
idea (or more probably his favourite writer's idea) 
of what it ought to be. The individualist, equally 
recognizing the common element, appreciates its small 
extent compared with the residue ; — he considers 
Shakspere much more analogous to a sunset or a 
sonata than to a sweater. He consequently reduces 
the common coercion of humanity to a minimum 
which he considers to correspond to its common 
elements. The anarchist and the extreme terri- 
torialist (if there exists such a person), penetrated 
by an overwhelming sense of the area of diversity, 
would reduce the expression of a common law to 
zero. 

It is obvious that there must be some limit to this 
Continental doctrine which invests a foreigner with 
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an electrical atmosphere of his foreign law wherever 
he goes. And the Continental theory supplies it. 
In fact, it supplies a great deal too much. Its 
corrective is known as the principle of oi-dre public — 
an expression borrowed from the French Code. 

This does not mean "public order" in the sense 
of public tranquillity (e) ; but " order " in the sense 
of nature or species — as we speak of " this order of 
ideas," or " considerations of a financial order." 

A legal enactment which has a public bearing is 
what is meant. Such enactments must prevail, 
within the territory, over all this crowd of varied 
national private laws. 

It sounds satisfactory. But, since all laws are 
capable of being represented as enacted for the 
public welfare, it is quite meaningless in practice. 
The only result is that nobody knows what may be 
an enactment having a public bearing. And the 
ostentatious present of the personal law, which 
(maybe much against his will) is pressed into the 
traveller's hand, is quietly removed out of his purse. 

The consequence is wild uncertainty. 

Is it a general international conception — this of 
'■'■ordre public ^^ "i Obviously not; each nation has 
its own ideas as to which of its laws have a public 
bearing. Is it one and the same, for each nation, 
at any rate ? No, again ; Mr. Weiss will have it 

(e) Though, if an alternative conception, " laws of police and 
order " {^police et sicuriU), had been adopted — as at one time 
seemed possible — it would have amounted to the same thing. 
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that there is an "ordre public interne" and an '^ordre 
public externe " : a thing may not be of public conse- 
quence so far as foreigners are concerned. It is 
surely a matter of public interest to know when an 
infant comes of age. Yet this is one of the matters 
most sedulously claimed for the personal law to step 
in and regulate. " Well, it is a public matter 
internally, but not externally ! " Mr. Weiss would 
explain. 

When, in the course of the Hague discussions of 
1900 on Wills and Successions, the question of 
limiting the rules of the Convention in cases where 
they conflicted with local public policy came up. 
Mr. Lain^ frankly admitted that it was impossible 
to draw the line and to say beforehand that such 
and such matters must be left to the entire dis- 
cretion of the State (/). Such an attitude really 
leaves very little for the personal statute to operate 
on at all ; the local law is always ready to pounce 
on it, armed with this formidable weapon of 
^^ or dre public.'''' In 1904 Mr. Buzzati spoke of the 
difficulty of distinguishing between public policy 
as a matter of internal law and public policy when 
foreign considerations are involved {g). 

" L'ordre public .... est une conception essen- 
tiellement subjective, variable selon les dtats et 
1' esprit de leurs legislations. Meme quand on Vappelle 
international, on ne change rien k cela. On est 

(/) Journal de Droit Int. Prive, 1906, p. 981. 
{g) lb. 984. 
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contraint d'avouer alors que chaque nation a son 

ordre public international, " comments 

Mr. Aubry. 

Now a theory which has to call in to its aid such 
an arbitrary, ambiguous and uncertain conception 
as this of " public interest" is surely not one which 
any practical lawyer can readily accept. And with 
it goes the whole fabric of the " personality " of 
private law so industriously recommended. 

It will be observed, lastly, that all these theories, 
English and foreign, practical and theoretical, alike 
lead up to the choice of one particular national law 
or another. Whether we take it with most English 
authors, that the rules of Private International Law 
repose solely on the will of the national legislator, 
or, with Continental ones, that they are somehow 
imposed on that will, or are independent of it, we 
find nevertheless that they always in practice 
conclude for the choice of some national law. 

Is this necessary ? So far as I know, only one 
author. Dr. Jitta, of Amsterdam, has penetrated 
beyond this rather elementary conclusion. Dr. Jitta 
believes that the proper law to apply to an inter- 
national relation is not necessarily the law of any 
given country. It may well be an amalgam of two, 

or of several. - - 

"Je tiens a montrer que les formules g^n^rales 
de renvoi sont arbitraires et m^caniques, que leur 
rdcherche Eternise les controvei'ses, et que m§me le 
Idgislateur international ne peut pas songer raison- 
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nablement h. trancher tous les ' conflits ' au nioyen 
d'un renvoi h une loi, choisie dans la masse. 
Quand je n'aurais atteint que le rdsultat n%atif, je 
serais d^jh, satisfait " (h). 

" L' ensemble des arguments des auteurs prouve 
centre tous les system es absolus " (^). 

He divides jural relations into (1) those which 
are substantially concerned with the home country 
alone (local-national — home-localized), (2) those which 
are substantially concerned with a single foreign 
country [local-etr anger — abroad-localized), (3) those 
which cannot be so limited, but are substantially 
concerned with different countries {international). 

" Dans les cas de ce genre, .... aucune rfegle 
g^n^rale ne donne toujours une loi applicable, de 
manifere h, satisfaire aux exigences de I'ordre 
raisonnable de le vie active universelle. Ni le 
principe de la ' Ux loci contractus,'' ni celui de la loi 
nationale ou domiciliaire des parties, du d^biteur 
ou du cr^ancier, ne m^ritent une autoritd g^n^rale." 

In their place he would put the common 
principles accepted by the civilized world. " Le 
juge .... doit chercher quelles sont les exigences 
de I'ordre raisonnable de la vie active universelle, 
en tenant compte de la nature et du but social des 
relations juridiques et des diverses faces qu'elles 
prdsentent " {k). 

{h) Jitta, La Substance des Obligations, p. 488. 
(«■) lb. p. 489. 
[k) lb. p. 506. 
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" AucTine des rfegles traditionnelles ne r^pond 
suffisamment aux exigences de la vie active 
universelle pour qu'on puisse dire que la certitude 
mdcanique de cette rhgie est prdfdrable en g^ndral 
h r^lasticit^ du droit (I). 

" Le Mgislateur (m) .... doit adopter une for- 
mule, qui oblige le juge k determiner, dans chaque 
cas, le droit applicable, sans s'attacher h des rfegles 
traditionnelles fixes, ou k des pr^somptions gdndrales, 
mais en tenant compte de la nature des relations 
juridiques, des faces qu'elles prdsentent dans la vie 
active, ainsi que du rapport de leurs elements de 
fait, d^cisifs ou pr^pond^rants pour leur but social, 
avec un cercle local de la vie active." 

If this were recognized, we should, you will see, at 
once be in the position of the Roman world. Faced 
with the same problem as ours, the varieties of local 
law, the Roman praetor peregrinus struck out, not a 
system of choice, but a system of amalgamation. He 
rejected the peculiarities of individual laws, and 
administered what he could recognize as their 
common essentials : and thus he set going that 
great system of jus gentium, which before long 
percolated into and dissolved in itself the indigenous 
legal system of Rome. Very often it is assumed 
that no such thing is likely to happen in the modern 
world ; but I am by no means sure. One of the 
most noticeable tendencies of Private International 

(I) Jitta, La Substance des Obligations, p. 514. 
(w) lb. p. 515. Cp. p. 522. 
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Law in all countries is its anxiety to uphold trans- 
actions. Its devotion to the maxim ut res magis 
valeat quam pereat is not far short of extraordinary. 
Dr. Bate has pointed out, with very great acute- 
ness (w), how the law of the domicile has sometimes 
been allowed to invoke the law of the nationality in 
order to uphold a will, when it is probable that 
it would not have been admitted if the result would 
have been to upset it. 

And Mr. Westlake has made a similar criticism 
on P. and 0. v. Shand [supra, p. 49) ; when he 
observes that if the result of holding otherwise 
would have been to invalidate the contract, the 
law of the place of contract would have been chosen 
as the proper law "and nothing would have been 
said about the intention of the parties." The law, 
that is, is chosen which upholds the contract ; and 
that is tantamount to amalgamating the possible 
laws which present themselves for adoption. 

Again, the recognition of the optional nature of 
the rule locus regit actum is quite obviously dictated 
by similar considerations. 

We have therefore exactly the same phenomenon 
as was observed at Rome : the desire to apply to 
transactions any law by which they can be upheld 
results in the adoption of alternative or optional 
criteria, and the necessary result of this is to do 
away with the peculiarities of individual systems. 
The process is in embryo : but it has begun. 

(«) Notes on the Doctrine of Renvoi, p. 109. 
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Meanwhile, we shall do well, in the interests of 
that certainty and simplicity which are of the essence 
of just law, to reject the conception of a binding 
international law in private matters, tempered by the 
two-edged weapon of ordre public. We shall do well 
to maintain, with the great and growing communities 
of North and South America, that the territorial 
sovereign is over all things, persons and causes 
within his dominions supreme. 
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THE HAGUE PEIVATE LAW CONVENTIONS. 

TRANSLATED FROM THE FRENCH (AUTHENTIC) TEXT. 

I. 

Validity of Marriage (a) . 

[Signatories: Austria, Belgium, France, Germany, Hun" 
gory, Luxemburg, Netherlands, Boumania, Spain, Sweden 
(12th June, 1902), Italy and Switzerland (17th July, 1905), 
Portugal (2nd March, 1907). J 

[Eatifications: Belgium,, France, Germany, Hungary, 
Italy, Luxemburg, Netherlands, Portugal, Boumania, 
Sweden, Switzerland.] 

1. The right of contracting marriage is governed by the 
law of the nationality of each of the contracting parties, 
except in the case where that law contains a provision refer- 
ring the matter in express terms to some other law. 

2. The law of the plaoe where the marriage is celebrated 
is at liberty to prohibit the marriage of foreigners in any 
case in which that would contravene its own provisions 
regarding: — 

(i) The degrees of relationship or affinity which con- 
stitute an absolute bar to marriage: 

(o) Stoerk, 31 Nouv. Ree, Gen., 706. 
B. 12 
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(ii) An absolute bar to marriage eetablisbed against the 
guilty parties in a case of adultery by reason of 
: whicb the marriage of one of them has been 

dissolved (&): 
(iii) An absolute bar to marriage (c) established against 
parties who have been found guilty of conspiring 
together against the life of the consort of either. 
A marriage celebrated in contravention of any of the above 
prohibitions shall not on that account be void, if valid accord- 
ing to the law designated by Art. 1. 

Subject to para. 1 of Art. 6 of the present Convention, 
none of the contracting Powers undertakes the duty of pro- 
viding for the celebration (d) of a marriage which would 
constitute an infringement of its law by reason of a prior 
marriage, or by reason of some obstacle of a religious 
chaxacter. Violation of an impediment of this description 
cannot involve as a consequence the nullity of the marriage 
in any other country than that in which the marriage is 
celebrated. 

3. The law of the place of celebration may permit the 
marriage of foreigners, in spite of any prohibitions con- 

(b) Logically, this would seem to enable the territorial State 
to prohibit the re-marriage of all persons whose marriage has 
been dissolved by reason of their adultery — whether the new 
marriage be with the co-respondent or with anyone else. But 
since the words of the Article require that the bar should be 
imposed on both parties to the offence, and since no State in fact 
does, or is likely to, impose celibacy on unmarried offenders, this 
logical possibility may be disregarded. The Article's practical 
effect is to recognize the prohibition by which the offenders are 
prevented from marrying each other. 

(c) Here again it is only marriage inter se which is intended : 
though the Article may formally cover a wider prohibition. 

(d) " Ne s'oblige d/aire ceUbrer." It might be argued that it 
does submit to the obligation of permitting celebrations, but the 
closing words of the Article render it clear that it can not only 
prohibit them, but is entitled to treat them as null and void. 



APP,ENDIX. 179 

tained in the law designated by Art. 1, in cases where 
these prohibitions are based exclusively on religious 
considerations. 

In such a case, other Powers are at Liberty to decline to 
recognize the validity of the marriage. 

4. In order to contract a marriage, foreigners must prove 
that they fulfil the conditions required in accordance with 
Art. 1. 

This can be established either by a certificate from the 
diplomatic or consular representatives, duly authorized in 
that behalf, of the Power to which the contracting parties 
'belong, or by any other mode of proof, provided that the 
establishment is recognized as sulficient by international 
agreement or by the authorities of the country where the 
celebration takes place. 

5. As regards form, a marriage shall everywhere be con- 
sidered valid which is celebrated in accordance with the law 
of the country where it takes place. 

It is, however, always understood that countries by whose 
laws a religious ceremony is essential are at liberty to refuse 
■to recognize as valid marriages contracted by their subjects 
abroad without the observance of this requirement. 

The provisions of the law of the nationality so far as 
Tegards public notifications ought to be observed: but failure 
to make such notifications shall not involve as a consequence 
the nullity of the marriage in any other country than that 
of which the law has been infringed. 

6. As regards form, a marriage shall everywhere be con- 
sidered valid which is celebrated before a diplomatic or con- 
sular represientative according to the law of his country (e), 
provided that — 

(1) neither of the contracting parties is a subject of the 
State in which the marriage is celebrated, and 

(e) " Sa legislation.'" If he is an agent of a country of which 
he is not a subject, no doubt its law, and not those of his own 
State, are intended. 

12(2) 
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(2) the latter State entertains no objection. It is not 
at liberty to object in cases where the marriage 
would be contrary to its own law by reason of (i) a 
prior marriage, or (ii) an obstacle of a religious 
character. 
The proviso embodied in para. 2 of Art. 5 is applicable 
in the case of diplomatic or consular marriages. 

7. A marriage invalid in point of form in the country 
of its celebration, may, nevertheless, be recognized as valid 
in other countries if the form prescribed by the law of the 
nationality of each of the parties has been complied with. 

8. This Convention is applicable only to such marriages 
as are celebrated within the territory of the contracting. States 
between persons, one at leeist of whom is a subject of ono 
of these States. 

No State undertakes by this Convention any liability to 
enforce a law which is not that of one of the contracting 
States. 

9. This Convention, which applies only to the European (/) 
territories of the contracting States, shall be ratified, and the 
ratifications filed at The Hague, as soon as the majority of 
the High Contracting Parties are in a situation to do so. 

An official acknowledgment of the filing shall be drawn 
up, an examined and certified copy of which shall be for- 
warded through the usual diplomatic chajinels to each of 
the contracting States. 

10. Non-signatory States which, nevertheless, were repre^ 
sented at the Third Conference on Private International Law 
are at liberty to accord their adherence, if unconditional and 
unqualified, to this Convention. 

A State which desires to give its adherence shall notify^ 
by the 31st December, 1904, at the latest {g), its intention 

(/) The Algiers Court (1st Tebruary, 1909) decided that this 
includes Algeria, (Dalloz, J. G., 1909, ii. 252.) 

{g) The adhesion of Italy, Switzerland and Portugal seems tft 
have been out of time. 
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by means of an instrument filed in the archives of the 
Netherlands 

11. This Convention shaU. come into force on the sixtieth 
day after the filing of ratification or notification of 
adhesion, as the case may be. 

12. This Convention shall last for five years from the 
filing of the ratifications. This term shall begin to run 
from that date, even in the case of States which ratify or 
adhere subeequently. The Convention shall be renewed 
tacitly every five years, unless denounced. Denunciation 
shall aSect only the State which notifies it. As regardfil 
other States the Convention shall remain in force {h) . 

In faith whereof the respective plenipotentiaries have 
placed their signatures to the present Convention, and have 
affixed to it their seals. 

Done at The Hague, the 12th June, 1902, in a single 
instrument, to be filed in the archives of the NetherlaJids 
Government, an examined and certified copy of which 
is to be forwarded through the usual diplomatic channels to 
each of the States represented at the Third Conference on 
Private International Law. 

(L. SS.) [Siffnatures.] 



II. 

Divorce (i). 

ISame date, signatories and ratifications as I.J 

1 . No application for a divorce (k) by the consorts (I) 
can be entertained unless the law of their nationality and 
the law of the place of suit concur in permitting divorce. 

The same rule holds in cases of judicial separation. 

{h) With a reduced area of applicability, of course. 

(i) 31 Stoerk, ubi sup. 

{k) I.e., dissolution a vinculo. 

[1) This must mean " or either of them." 
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3. No application for a divorce can be entertained unless 
the law of the consorts' nationality and the law of the place 
of suit concur in recognizing the possibility of divorce in 
the particular circumstances, though this may be for different 
reasons in each case. 

The same rule holds in cases of judicial separation. 

3. Notwithstanding the provisions of Arts. 1 and 2, the 
law of the nationality shall alone be regarded, if this is, 
directed by, or permissible under, the law of the place of 
suit. 

4. The reference to the law mentioned in Art. 1 shall not 
operate as investing with the character of a ground for 
divorce or judicial separation any circumstance occurring at 
a period when the consorts, or one of them, were of another 
nationality. 

5. The suit for divorce or judicial separation may be 
brought — 

(i) in the jurisdiction which the law of the consorts' 
nationality considers competent; 

(ii) in the competent jurisdiction of the locality {m) in 
which the consorts are settled (n). 

If, according to the law of their nationality, the consorts 
have not the same place of settlement, the competent juris- 
diction is that of the respondent. In case a settlement is 
abandoned or changed after the commencement of proceed- 
ings for divoroe or separation, the suit may be brought also 
in the competent jurisdiction of the last common place of 
settlement. 

Nevertheless, the jurisdiction of the nationality is 
reserved in so far as it may be the sole competent one for 

(m) "Lieu." This does not mean "State," or " territory in 
which one legal system prevails " : but is strictly geographical. 
It is possible that a person domicilie in Newcastle would not be 
thought to be domicilie in England so as to make London a 
proper jurisdiction to divorce him. 

(«) " Domicilies." 
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suits for divorce and judicial separation (o) . The foreign, 
jurisdiction remains competent in the case of a marriage 
which cannot be made the basis of a suit for divorce or 
judicial separation in the competent national jurisdiction. 

6. In case the consorts are settled in a country where they 
cannot bring a suit for divorce or judicial separation, they 
can, nevertheless, both take proceedings in the competent 
jurisdiction of that country to apply for the interlocutory 
measures provided by its law in view of the cessation of 
cohabitation. These measures shall be kept on foot if, after 
the expiration of a year, they are confirmed by the jurisdic- 
tion of the nationality; and they shall continue to be 
enforced no longer than is permitted by the law of the place 
of settled residence. 

7. A decree of divorce or judicial separation pronounced 
by a tribunal, competent within the terms of Art. 5, shall 
be universally recognized, provided always that the articles 
of the present Convention have been duly followed, and that, 
in case the decree shall have been made in default, the re- 
spondent has been cited in accordance with the particular 
rules laid down by the law of the nationality for the recog- 
nition of foreign judgments. 

A decree of divorce or judicial separation pronounced by 
administrative authority shall similarly be entitled to uni- 
versal recognition if the law (p) of each of the consorts 
recognizes such divorce or separation. 

8. If the consorts are not of the same nationality, the 
last system of law which was common to them both is to be 
considered as the law of their nationality for the purposes 
of the application of the preceding Articles. 

9. The present Convention is applicable only to those suits 

(o) The meaning of this is obscure. Is the Court of the 
domicile only to be recognized when the law of the nationality 
permits ? If so, what was the necessity for mentioning it ? If 
not, what is the force of the reservation? Cf . 32 Stoerk, m. «. p. 692. 

(p) Scil., " of the nationality." 
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for divorce or judicial separation brought in one of the con- 
tracting States in which one at least of the parties is aJ 
subject of one of those States. 

No State undertakes, by the present Convention, any 
liability to enforce a law which is not that of one of the 
contracting States. 

10, 11, 12. [As in I.] 



III. 

Effects of Marriage. 
17 July, 1905(g). 
[Signatory Powers: Belgium, France, Germany, Italy, 
'Netherlands, Portugal, Boumania, Sweden.] 

[Eatifications: All: hut France has since mthdraivn.] 

A. Mutual rights and duties of consorts. 

1 . The mutual rights and duties of consorts in their per- 
sonal relations are governed by the law of their nationality. 
iNevertheless, these rights and duties can only be enforced 
by the means which are available in similar circum- 
stances (r) according to the law of the country where enforce- 
ment is applied for. 

B. Property of consorts. 

2. In default of agreement, the effects of marriage on the 
property, moveable and immoveable, of the consorts are 
governed by the law of the husband's nationality at the 
time of celebration of the marriage. No change in the 
destination of the property will be effected by any alteration 
of the national character of the consorts, or either of them. 

{q) Of. Frenoh Statute, 7tli April, 1909. {Journal Official, 
9 th April. 

(r) " Ugalement" ; vide p. 139, supra. Laine supposes the 
■word to mean " of an. analogous kind." 
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3. The 'Oapaoity of each, of the contracting parties 
to execute a settlement is governed by the law of the nation- 
ality at the time of the celebration of the marriage (s). 

4. The law of the consorts' nationality determines whether 
they are competent, while the marriage subsists, either to 
■execute a marriage settlement, or to rescind or modify exist- 
ing matrimonial agreements. 

Any change which may be effected in the destination of 
the property is incapable of having a retroactive effect to the 
prejudice of third parties. 

5. The intrinsic validity and effects of a marriage settle- 
ment are governed by the law of the husband's nationality 
at the time of celebration of the marriage, or if a post-i 
nuptial settlement, by the law of the oonsorts' nationality at 
the date of the settlement. 

The question of whether and to what extent the consorts 
may adopt a different system of law is determined by refer- 
ence to the same law: when such an election is made, it is 
that different system which wiU determine the effects (t) 
of the marriage settlement. 

6. In respect of form, a marriage settlement is valid if 
concluded in accordance with the law of the country where 
it is executed, or, alternatively, in accordance with the law 
■of the nationality of each (m) of the intending consorts at 
the time of celebration of the marriage, or, lastly (if executed 
during the currency of the marriage), in accordance with the 
law of the consorts' nationality. 

7. The provisions of the present Convention are not 
appKcable to immoveable property placed by the law of its 
place of situation under a special land law. 

(«) Prior to, or subsequent to, the probable loss of her 
nationality by the lady ? Presumably the former. 

{i) And intrinsic validity ? 

(m) See, as to the possibility that this means that both 
nationalities must be the same, p. 132, supra. 
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8. Each of the contracting States reserves the right — 

(1) To require special formalities before matrimonial 

rights in property can be made available against 
third parties; 

(2) To make provision for the protection of third 

parties in their intercourse with married women 
engaged in the exercise of professions within 
their respective territories. The contracting 
States undertake to communicate to one another 
the provisions of law applicable in accordance 
with the terms of the present treaty. 

C. General rules. 

9. If the consorts acquire, during the currency of the 
marriage, a new nationality common to them both, the law of 
this new nationality will be that which is to be referred to in 
the application of Arts. 1, 4, and 5 hereof. 

If it should happen, during the currency of the marriage, 
that the consorts should not be of the same nationality, the 
last system of law which was common to them both is to be 
considered as the law of their nationality for the purposea 
of the preceding Articles. 

10. The present Convention shall have no application 
when, in accordance with the preceding Articles, a law ought 
to be applied which is not that of any of the contracting 
States. 

[Formal provisions follow.} 



IV. 

Guardianship. 
12 Jme, 1902. 
[Signatory Powers: Austria, Belgium, France, Germany,. 
Hungary, Italy, Luxemburg, Netherlands, Portugal, Bou-* 
mania, Spain, Sweden, Switzerland.] 

[Katifications: Belgium, France, Germany, Hungary, 
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Italy, Luxemburg, Netherlands, Portugal, Boumania, Spain, 
Sweden, Switz&-land.] 

1. Guardianship is governed by the law of the minor's; 
nationality. 

2. If the law of his nationality makes no provision for 
the administration within its territory of the guardianship 
of minors whose hahitual residence is situated abroad, the 
diplomatic or consular representative, duly authorized in that 
behalf, of the State whose subject the minor is, may provide 
for such administration in accordance with the law of that 
State, provided that the State where the minor habitually, 
resides offers no objection (x). 

3. The guardianship of a minor whose habitual residence 
is situated abroad shall notwithstanding be established and 
exercised in accordance with the law of the place (y) if it 
has not been, or if it is incapable of being, established accord- 
ing to the provisions of Art. 1 or Art. 2 

4. But the existence of a guardianship established in 
accordance with the provisions of Art. 3 shall be no bar to 
the establishment of a new guardianship under Art. 1 or 
Art. 2. 

The question of the date at which the prior guardianship 
determines shall be referred to the law of the State in which 
the said guardianship was established. 

5. In any case, guardianship shall commence and ter- 
minate (z) at the times and for the causes determined by the 
law of the minor's nationality. 

6. The powers of the guardiaai shall extend to the person 
and to the general property of the minor, wherever situate. 

An exception is admissible in the case of immoveables 
placed by the law of the place where they are situated under 
a special land law. 

(x) This Article is purely facultative and appears to amount 
to very little. 

(y) Of residence ? — or of casual presence, or temporary abode ? 
(z) SciL, when the termination is final. Cf. Art. 4. 
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7. Pending the establishment of a guardianship, and in 
all cases of urgency, the necessary steps for safeguarding 
the person and interests of a foreign minor may be taken by 
the local authorities (a). 

8. The authorities of a State within whose territory there 
happens to be a foreign minor, for whose guardianship it 
is proper to provide, shall, as soon as cognizant of the cir- 
oumstanoes, inform the authorities of the State of which 
the minor is a subject. 

The authorities to whom information is thus given shall, 
as soon as may be, inform the authorities from whom the 
information was received whether any guardianship does or 
does not exist. 

[9 — 14 repeat the formal 'provisions.] (b) 



V. 

Inteediction (Committeeship). 
17 July, 1905. 
[Signatories: Frande, Germany, Italy, Netherlands, For- 
tugal, Roumania and SiDeden, Austria and Hungary (c).] 
[Ratifications: Framce, Oerwicmy, Hungary, Italy, Nether- 
lands, Portugal, Boumania (Niemeyer, Jahrbuch (1913), 
I. 1343). J 

1. Subject a^ hereinafter stated, committeeship is 
governed by the law of the nationality of the alleged 
incapable. 

(a) I.e., of the place where the minor (or his goods) actually 
is present ? 

(A) The application of this treaty would be difficult in the case 
of countries like Great Britain, where the guardianship depends 
entirely on the existence of a guardian, whose office, moreover, 
is strictly personal and is often conferred on him without any 
formal process. " Wardship " would accordingly be a more 
strictly accurate word than "guardianship" in translating its 
terms. 

(c) Vide p. 143, supra. 



. APPENDIX. 189 

2. Subject as hereinaiter stated, committeeship shall only 
be oonstituted by the authority competent by the law of the 
State to which the alleged incapable belongs by nationality: 
and the care of his affairs shall be provided for according 
to the law of that State. 

3. If in any of the contracting States there happens to be 
a subject of another of those States in circumstances in 
which by the law of his nationality a committeeship might 
be constituted, all interlocutory measures may be taken by 
the authorities of the place {d) in question for the protec- 
tion of his person and property. 

Notice of this shall be given to the Government of the 
State of which he is a subject. 

These measures shall determine as soon as the authorities 
of the place receive notice from the authorities of the 
nationality informing them that interlocutory steps have 
been taken, or that a judgment has been rendered dealing 
with the position of the person in question. 

4. The authorities of the State within whose territory 
a foreigner liable to committeeship has his habitual resi- 
dence shall, as soon as information reaches them to that 
effect, communicate the circumstances to the authorities of 
the State of which that person is a subject, informing them 
of the application for institution of a committeeship of which 
they are seised, and of the interlocutory measures which 
have been taken (e). 

5. The communications provided for by Arts. 3 and 4 
shall be made through the usual diplomatic channels, except 

(d) Qu. whether an extensive territory is " a place" for this 
purpose, i.e., whether the authorities in London would be "les 
autorit4s locales" for Newcastle, within the meaning of the 
Convention. 

(e) Note that this Article may concern a different State from 
that contemplated in Art. 3. Some definition of " authorities" is 
also clearly advisable. 
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in oases where the respective authorities are in a situation 
to communicate directly with one another. 

6. All definitive mieasures in the country of the alleged 
incapable's habitual residence shall be suspended pending 
the receipt of a reply to the communication provided for by 
Art. 4. If the authorities of the nationality intimate their 
decision not to proceed in the matter, or fail to reply within 
^ix months, it shall be the function of the authorities of the 
place of habitual residence to pronounce upon the committee- 
ship, taking into consider'ation any impediments which, 
accoi'ding to the reply furnished by the national authorities, 
would be a bar to its institution in the country of [his] 
origin (/). 

7. If the authorities of the place of habitual residence 
.are competent in virtue of the preceding Article, applica- 
tion f 01* establishment of committeeship may be made by the 
persons and for the causes whom and which the laws of the 
nationality and of the foreign residence concur in recogniz- 
ing as competent for' that purpose. 

8. When a decree for committeeship has been made by 
the authorities of the place of habitual residence, the con- 
trol of the person and property of the incapable shall be exer- 
<;ised in accordance with the laws of the [?that] locality: and 
the effects of the decree shall be governed by the same law. If, 
neveitheless, the law of the incapable's nationality enacts 
that the care of his person shall be committed as of right to 
s, specific individual, such a provision shall, as far as may 
be, be respected. 

9. A decree made by the authorities competent in accord- 
ance with the preceding provisions shall have effect, so far 
-as regards the capacity of the party and the care of hie 
-affairs, in all the contracting States without any necessity 
for being formally made executory there. 

(/) A singular expression. It seems to mean the country of 
his nationality, which is an altogether different thing. 
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At the same time, any measures designed to secure publi- 
city, prescribed by the law of a locality in the case of a decree 
of this nature made by the authorities of the country, . 
may be declared by that law to be equally applicable in the 
case of a decree made by a foreign authority, or may be 
replaced by analogous provisions. The contracting States 
shall reciprocally communicate, through the Government of 
the Netherlands, any provisions which they may make in 
this behaK. 

10. The existence of a committeeship instituted in accord- 
anoe with Art. 8 shall not be a bar to the institution of a 
fresh committeeehip under the law of the party's nationality. 

Notice of such an event shall, as soon as possible, be given 
to the authorities of the State where the committeeehip has 
been instituted. 

The question of the date at which the committeeship ceases 
which has thus been instituted shall be referred to the law 
of the latter State. As from that date, the effects of the decree 
made by the foreign authorities shall be governed by the 
law of the party's nationality. 

11. A decree made by the authorities of the place of 
habitual residence may be rescinded by the authorities of 
the nationality, acting in accordance with the law of their 
State. 

Authorities of localities who have made decrees may 
similarly rescind them for any cause recognized alike by the 
law of the nationality and of the locality. An application 
in this behalf may be made by any person who has authority, 
to make it by either of these systems of law. 

12. The preceding provisions shall be applied without dis- 
tinction between the moveables and immoveables of the party 
Affected, except with regard to immoveables which are placed 
by the law of their situation under a special land law. 

13. The provisions contained in this Convention apply 
alike to " interdiction " in the strict sense, to the institution 
of a " euratelle," to the appointment of a " conseil judir 
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ciaire," and generally to all measures of an analogous kind 
in so far as they result in a restriction of capacity. 

14. This Convention is applicable only to the establish- 
ment of committeeship in the case of a subject of one of the 
contracting States who has his habitual residence within the 
territory of one of the said States. 

Art. 3 of this Convention nevertheless applies to all the 
subjects of the contracting States. 

15. The present Convention shall be ratified, and the rati- 
fication filed at The Hague, as soon as six of the High Con- 
tracting Parties are in a situation to do so. 

There shall be drawn up an ofiicial acknowledgment of 
every ratification filed, of which an examined and certified 
copy shall be forwarded by the usual diplomatic channels- 
to each of the contracting parties. 

16. This Convention appHes ipso facto to the European 
territories of the contracting States. 

If a contracting State desires to put it in force in its 
territories, possessions, or colonies, outside Europe, or in 
its exterritorial consular jurisdictions, it shall notify its 
intention in that behalf by an instrument filed in the Nether- 
lands Government archives. The latter shall send, by the 
usual diplomatic channels, an examined and certified copy 
to each of the contracting States. The Convention shall 
come into force as between the States which reply afiirma-' 
tively to this ratification, and as regards the territories, 
possessions and colonies outside Europe, and the exterri- 
torial consular jurisdictions in respect of which the notifica- 
tion has been made. The affirmative declaration shall in 
like manner be filed in the Netherlands Grovemment archives, 
and that Government shall furnish .... an examined and 
certified copy to each of the contracting States. 

17. Any State represented at the Fourth Conference of 
Private International Law may sign the present Convention 
up to the date of the filing of ratifications provided for by 
Art. 15, para. 1. 
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After this filing, any sucli State shall on any occasion be 
at liberty to sign the Convention without qualification or 
alteration. A State which desires to give in its adherence 
shall notify its intention by an instrument to be filed [and 
circulated as aforesaid]. 

18. This Convention shall come into force on the sixtieth 
day after the date referred to in Art. 15, para. 1 [prondsions 
similar to those at end of No. IV.: Denunciation may he 
limited to extra-European possessions, dc, and apparently 
to them pi&cemeaT]. 



VI. 

Civil Procedure. 
[Signatories: Austria, Belgium, DenmarTc, France, Ger- 
many, Hungary, Italy, Luxemburg, Netherlands, Norway, 
Portugal, Boumania, Bussia, Spain, Sweden, Switzerland.'] 

[Ratifications: The whole.] 

17 July, 1905. 

I. Intercommunication of Judicial and Extra-judicial 
Instruments. 

1 . In civil and commercial matters, service of instruments 
affecting persons at the time being abroad shall be made at 
the request of the consul of the State desiring such servioei 
to be made, addressed to the authority indicated by the 
State to which the request is made. The request should be 
drawn up in the language of the latter authority, and con- 
tain the following particulars: (1) the authority from which 
the transmitted instrument emanates, (2) the names and 
descriptions of the parties, (3) the address of the person 
affected, (4) the character of the instrument in question. 
This authority shall transmit to the consul the ofiicial 
authentication of service or of the facts preventing service. 

Any difficulty which arises by reason of such a consular 
request shall be settled in the usual diplomatic course. 

B. 13 
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Each of the contracting States is at liberty to announce, 
ty means of a circular addressed to the rest, that it prefers 
that the request for service to be effected within its terri- 
tory, containing the particulars mentioned in para. 1, should 
be addressed to it through diplomatic channels. 

The preceding regulations shall not prevent any two con- 
tracting States from agreeing to direct communications pass- 
ing between their respective authorities {g). 
: 2. Service shall be effected by the competent autho- 
rity of the State to which the request is made. That autho- 
rity, except in the cases provided for by Art. 3, Inay limit its 
action to effecting service by sending the instrument to any 
person to be served who is willing to accept such service. 

3. If the instrument to be served is drawn up in the 
language {h) of the authority to whom the request is 
addressed, or in any language agreed upon by the two States 
which are interested, or, again, if it is accompanied by a 
translation into either of their languages, the authority to 
which the request is addressed, if so desired in terms in the 
requisition, shall cause the instrument to be served in the form! 
prescribed by its own law in analogous cases of service, or in 
a special form not contrary to the provisions of that law. If 
no such desire is expressed in terms, the authority in question 
shall in the first place endeavour to effect service under 
Art. 2 hereof. 

In the absence of any agreement to the contrary, the 
translation referred to in the preceding para, shall be certi- 
fied as correct by the diplomatic or consular repressentative 
of the State making the requisition; or by a sworn trans- 
lator of the State addressed. 

{g) Strupp, Urkunden II. 326, says that Germany has con- 
cluded such arrangements with Holland, Luxemburg, Norway, 
Sweden, Switzerland, Austria, Denmark and France. 

(A) Does this mean the language of the country, or the 
language {e.g., Latin) officially employed by the authority in its 
formal process ? In India, the question might be actual. 
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4. The execution of service as provided for in Arts. 1, 2, 
and 3, is not to be refused unless the State within whose 
territory it falls to be effected regards it as calculated to 
endanger (1) its sovereignty, (2) its security. 

5. Proof of service shall be afforded by means either of 
a dated and authenticated receipt given by the party on 
whom service is effected, or by a certificate given by the 
authority of the State to whom the request is made, setting 
forth the fact, the manner and the date of service. 

If the instrument to be served has been forwarded in 
duplicate, the receipt or certificate should appear on, or be 
attached to, one of the duplicate copies. 

6. The provisions of the preceding Articles shall not 
prevent — 

(1) the power of sending direct intimation through the 

post to interested parties at the time being abroad; 

(2) the power residing in interested parties to have ser-. 

vice effected directly through the administrative 
oifioers or the competent officials of the country 
where service is to be effected; 

(3) the power of any State to have service effected through 

its diplomatic or consular representatives on 

persons at the time being abroad. 

In any of the above cases, the power referred to shall only 

exist when admitted by agreement between the States con- 

oemed, or when, in the absence of agreement, the State 

within whose territory service is to be effected raises no 

objection. The latter State shall not be at liberty to object 

when, in the case of sub-section (3), service is to be effected 

without constraint on a subject of the State which makes 

the request (*) . 

7. The fact of service shall give no claim to reimburse- 
ment of costs and expenses of whatever nature. 

Subject to agreement to the contrary, the State to which 

(») Strictly speaking, in this case, there is no request made ; 
" I'itat requerant " is a misnomer. 

13(2) 
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the request is addressed may, nevertheless, require payment 
from the State making the request of any expenses occa- 
sioned by the employment of an administrative officer or 
by the use of any special form in accordance with Art). 3 
hereof. 

II. Letters of Request. 

8. In civil and commercial cases, the judicial authorities 
of any contracting State may, in accordance with its laws', 
direct letters of request to a competent authority of any, 
other such State, inviting it to conduct within its jurisdic- 
tion a process of inquiry or any other judicial procedure. 

9. Letters of request shall be transmitted by the consul 
of the State making the request to the authority designated 
by the State to which the request is made. This authority 
shall forward to the consul the official authentication of the 
execution of the terms of the letters of request, or of the 
circumstances which have prevented their execution. \Faras. 
follow corresponding mth the last three paras, of Art. 1.] 

10. Subject to agreement to the contrary, letters of 
request should be drawn up either in the language of the 
authority addressed, or in a language agreed upon by the 
two States concerned, or lastly \_accompanied by a certified 
translation: vide Art. 3, supra]. 

11. It shall be the duty of the judicial authority to which 
are addressed the letters of request, to comply with them by 
invoking the same means of constraint as for the execution 
of a commission issued by the authorities of the State ad- 
dressed, or of an application in that behalf made by an 
interested party. Such means of constraint shall not, 
however, necessarily be employed merely to secure the 
appearance of a party. 

The authority issuing the letters of request shall, at 
its desire, be informed of the date and place where pro- 
ceedings will be taken in compliance with them, in order that 
the interested party may be able to be present. 
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Execution of letters of request can only be declined 
if— 

(1) there is a doubt as to the authenticity of the letters; 

(2) the execution of such (k) letters of request does not 

fall within the scope of the functions of the judi- 
ciajy in the State addressed; 

(3) the State within whose territory the process falls to 

take place regards it as calculated to endanger its 
sovereignty or safety. 

12. In case letters of request should be directed to an 
authority incompetent to entertain them, they shall be ofS- 
ciaUy transmitted to the competent judicial authority of the 
same State, in accordance with regulations established by it. 

13. In all cases in whiteh letters of request are not exe- 
cuted by the authority addressed, the letter shall forthwith 
signify the same to the authority which issued them, men- 
tioning (if Art. 11 is applicable) the reasons for which exe- 
cution of the letters of request has been declined, and (if 
Art. 12 is applicable) the authority to which the letters 
of request have been transmitted (Z). 

14. The judicial authority which proceeds with the execu- 
tion of letters of request shall apply its. own law so far ae 
regards matters of form. 

It shall nevertheless comply with the request of the autho- 
rity issuing the letters of request applying for a particular 
form to be observed, provided that there is nothing in this 
form contrary to the law of the State addressed. 

15. [Contains similar provisions to Art. 6 (3) and the 
first part of the last para, of the same Article.] 

16. [Contains similar provisions to Art. 7.] 

{k) " La commission " : i.e., the particular letters in question. 

{I) There seems no need to specify other obstacles — e.gi., the 
existence of war, or the fact that the Courts are held at long 
intervals. 
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III. Security for Costs. 

17. No security or deposit, under whatever designation, 
may be exacted by reason of their foreign nationality, or of 
their want of domicile or residence in the country, from sub- 
jects of any of the contracting States (being domicilies in 
one of such States), suing or intervening in the Courts of 
any other of such Staties. 

The same rule shall be applied to any payment which may 
be required from persons suing or intervening, in respect of 
the expenses of the Courts. '[Sceving for existing stipulations.] 

18 . Judgments for costs and expenses of suit given in any- 
of the contracting States against a party suing or interven-- 
ing who is relieved from giving security, or from making a 
deposit, or payment, in virtue of Art. 17, paras. 1 and 2, or 
of the law of the State where the action is brought, shall, on 
demand made through the usual diplomatic channels, be 
made executory without fee in all the other contracting) 
States by the competent authorities. 

The same rule shall apply to judicial decrees by which the 
amount of the expenses of suit is prospectively fixed. 

The preceding provisions shall not prevent any two States 
from coming to an agreement that the request for the decree 
to be made executory may also be made by the interested 
party direct. 

19. Decisions regarding costs and expenses shall be 
declared to be executory without hearing the parties, subject 
always to any further proceedings on the part of the person 
adjudged liable which may be taken in conformity with the 
law of the country where execution is proceeded with. 

The authority competent to pronounce upon the applica- 
tion that a decree should be made executory shall consider 
only— 

(1) whether by the law of the country where the decreet 
has been made the rendering of the decision has 
, all the necessary conditions of authenticity; 
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(2) whether, by that law, it has obtained the effect of 

res judicata ; 

(3) whether the terms of the decision are drawn up in 

the language of the authority applied to, or in a lan- 
guage agreed on between the two States concerned, 
or [accompanied by an authenticated translation]. 
To satisfy the conditions prescribed by (1) and (2), it 
shall be enough to produce a declaration by the competent 
authority of the State making the request certifying that 
the decision has acquired the effect of res judicata. The 
competence of the authority shall, subject to agreement, be 
certified by the highest judicial functionary of the State 
making the request. [Beclaration and certificate alike to 
he translated.'] 

IV. Foot Persons. 

20. The subjects of each of the contracting States shall 
in all the other contracting States be given the benefit of 
free judicial aid in the same manner as their own subjects, 
in accordance always with' the laws of the State where such 
aid is desired. 

21 . In every case, the certificate or declaration of poverty 
shall be issued or taken by the authorities of the foreigner's 
habitual residence, or if he has none, by those of his present 
residence. When the last-mentioned authorities do not 
belong to a contracting State, or do not issue such certifi- 
cates or [? receive] such declarations, a certificate or declara- 
tion issued or received by a diplomatic or consular repre- 
sentative of the party's nationality shall suffice. 

If the applicant does not reside in the country where the 
application is made, the certificate or declaration of poverty 
shall be authenticated without fee by a diplomatic or con- 
sular representative of the country in which the document 
is to be used. 

22. The authority competent to issue a certificate or to 
receive a declaration of poverty may obtain information on 
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the circumstanoes of the applicant from the authorities of 
the other contracting States. 

The authority whose function it is to pronounce on the 
application for free judicial aid maintains, within the sphere 
of its activity, the right of control over the certificates, 
declarations, and information which are supplied to it. 

23. If the benefit of free judicial assistance has been 
accorded to a subject of one of the contracting States, ser- 
vice in connection with the same suit which may be effected 
in any other of these States shall not be a ground for the 
reimbursement of the State to which the request is addressed 
by the State making the request of any expenses other than 
those necessitated by the employment of a special form under 
Art. 3. 

In the like case, the execution of letters of request shall be 
no ground for the reimbursement by the one State to the 
other of any expenses other than fees paid to witnesses and 
experts, or the necessary costs incurred in the possible appli- 
cation of Art. 14, para. 2. 

V. Personal Constraint. 

24. Measures of personal constraint, whether by way of 
■execution or of mesne process, shall not in civil and criminal 
cases, be applied to foreigners belonging to any contracting 
State unless they would also be applicable to subjects of the 
country. Any circumstance which might be available by a 
domicilie subject of the country to secure his release from 
such process, should, even if transpiring abroad, have the 
same efficacy in the case of a subject of any contracting 
State. 

25. [Provides for ratification.] 

26 . This Convention is applicable ipso facto to the Euro- 
pean territories of the contracting States. [Provisions for its 
application to colonies, dc. are contained, similar to those 
of Art. 16 of Convention V ., supra, p. 192.J 
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27, 28, 29. [Of. Arte. 17 and 18 of Convention V., 
mpra, p. 192. The Oonvention is declared to replace the 
earlier Convention of 14th November, 1896, with its protocol 
•of 22nd May, 1897. It is renewable every five years, and 
may be adhered to by any of the signatories or adherentsi 
•of the earlier treaty. Six months' notice of denunciation is 
to be given, through the Netherlands Government.] 
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4 and 5 Geo. V. o. 58. By Neville Anderson, B.A.(Oxon.) of the Inner Temple 
and Midland Circuit, Barrister-at-Law. In Crown 8vo. Price S^. net, cloth. 1914. 
This book is not intended to be an exhaustive treatise upon the Criminal Justice 
Administration Act, 1914. The object of the author has been throughout the work 
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By Edward T. Baldwin, M.A. , of the Inner Temple, Barrister-at-Law. Eleventh 
Edition, in Royal 8vo, price 30J., cloth. 1915. [/« Preparation. 

'.' ■ .• ■ ,• ,P^ course, everyone knows the work as the leading authority upon the subject with 
which It deals. — Laiu students' Journal^ Aug. igro. 

". . . . Now a standard work. ... The index is a model of completeness."— Z«7t//ra»-na/. 
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Barrister-at-Law. The writer has concentrated attention upon the disputable a n 
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. ."^° public library in the world, where English law finds a place, should be without a copy of 
this edition of Bellewe."— Cana,/a Law Journal. 

Berwick's Voet's Commentary on the 
Pandects. 

New and Revised Edition of an English Translation. Comprising all the titles on 
Purchase and Sale — Letting and Hiring — Mortgages — Evictions— Warranty — and 
Allied Subjects; being Lib. XVIU., XIX., XX., XXL, and Tit. VII. of 
Lib. XIII. By T. Berwick, of Lincoln's Inn, Barrister-at-Law, Retired Judge 
of the District Court of Colombo. In 8vo, price 24J. dd. net, or rupees 18. 50. 1902. 

Beven's Law of Employers' Liability and 
Workmen's Compensation. 

Fourth Edition, much enlarged, and re-arranged. By Thomas Beven, of the 
Inner Temple, Barrister-at-Law. In 8vo, price 2ij. 1909. 

Beven's Negligence in Law. 

Being the Third Edition of ** Principles of the Law of Negligence," re-arranged 
and re-written. By Thomas Beven, of the Inner Temple, Barrister-at-Law ; 
author of ** The Law of Employers' Liability for the negligence of servants causing 
injury to fellow servants." Third Edition, in two volumes, royal 8vo, price 70J., 
cloth, 1908. 

"... The above account is but a sketch of Mr. Beven's great work. It is impossible within the 
present limits to give an adequate idea of the variety of topics which are included, of the learning 
and patience with which they are discussed. Negligence may only be an aspect of the law ; but 
the treatment here accorded to it throws into prominence a host of questions of the utmost 
importance, both practically and theoretically. By his contribution to the due understanding of 
these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader 
of his work will fail to realize." — Solicitors^ Journal. 

Bibliotheca Legum. Catalogue of Law 
Books. 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; 
with a Supplement to October, 1914. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers. In i2mo (nearly 500 pages), price 2s., cloth net. 
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Blyth's Analysis of Snell's Principles of 
Equity. 

Founded on the Sixteenth Edition. With Notes thereon. By E. E. Blyth, 
LL.D., Solicitor. Tenth Edition, in 8vo, price 6j., cloth. 1912. 

" Mr. Blyth's book will undoubtedly be very useful to readers of Snell.'' — Law Times,^ 
" This is an admirable analysis of a good treatise ; read with Snell, this little book will be found 
very profitable to the student." — Law JoumaL 

Brice's Law Relating to Public Worship. 

With Special Reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance Thereof. And containing in extenso, with Notes and 
References, The Public Worship Regulation Act, 1874 ; The Church Discipline 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions, 
Advertisements, and other Original Documents of Legal Authority. By Seward 
Brice, LL. D. , of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price 
2%s., cloth. 1875. 



Brice's Ultra Vires: 

Being an Investigation of the Principles which Limit the Capacities, Powers, and 
Liabilities of Corporations, and more especially of Joint Stock Companies. By 
Seward Bricb, M.A., LL.D., London, of the Inner Temple, one of His Majesty's 
Counsel. Third Edition. Revised Throughout and Enlarged, and containing fee 
United States and Colonial Decisions. Royal 8vo, price 38J., cloth. 1893. 

"It is the Law of Corporations that Mr. Bricetreats of (and treats of more fully, and at the 
same time more scientifically, than any work with which we are acquainted), not the law of 
principal and agent ; and Mr. Brice does not do his book justice by giving it so vague a title."— 
Law Journal. 



Brice's Tramways and Light Railways : 

Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu- 
lations Relating to Tramways, with Notes; and the Light Railways Act, 1896, 
and the Board of Tra.de Rules and Regulations relating to Light Railways, with 
Notes, and a. Full Collection of Precedents. By Seward Brice, M.A., LL.D., 
London* one of His Majesty's Counsel, Author of *' A Treatise on the Doctrine of 
Ultra Vires," &c., and B. J. Leverson, of the Inner Temple, Barrister-at-Law. 
Second Edition, in royal 8vo, price i8j. net, cloth, 1902. 

'*The Second Edition of Brice on Tramways and Light Railways has been revised and brought up 
to date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that the work 
has been ably done. The main part of the volume, dealing in text-book form with, the Law of 
Tramwajrs and Light Railwiys, contains in 200 pages a clear and accurate exposition of nearly 
every point of practical interest. The value of the book is increased by furnishing the statutes 
which form the second part of the volume with cross references to the earlier pages of the work. A 
full list of clauses, orders, and several useful forms, complete an indispensable book." — Law Times. 



Briggs' Law of International Copyright. 

With Special Sections on the Colonies and the United States of America. By 
- William Briggs, LL.D., D.C.L., M.A., B.Sc, F.C.S., F.R.A.S. in 8vo, 
price i6j. 1906. 
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Brooke's (Sir Robert) New Cases in the 
time of Henry VIII., Edward VI., and 
Queen Mary. 

Collected out of Brooke's Abridgment, and arranged under years, with a table, 
together with March's (John) Translation 0/ Brooke's New Cases in the time of 
Henry VIII., Edward VI., and Queen Mary, collected out of Brooke's Abridg- 
ment, and reduced alphabetically under their proper heads and titles, with a table 
of the principal matters. In one handsome volume, 8vo. Price 4/. 4^., calf 
antique, 1873. 

" Both the original and the translation having long been very scarce, and the mispaging and other 
errors in March's translation making a new and corrected edition peculiarly desirable, Messrs. 
Stevens and Haynes have reprinted the two books in one volume, uniform with the preceding 
volumes of the series of Early Reports." — Canada Law Journal. 



Browne's Practice Before the Railway 
Commissioners under the Regulation of 
Railway Acts, 1873 and 1874: 

With the Amended General Orders of the Commissioners, Schedule of Forms, and 
Table of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 
By J. H. Balfour Browne, of the Middle Temple, ICC. In one volume, 8vo, 
price i8j., cloth. 1875. 



Browne on the Compulsory Purchase 
of the Undertakings of Companies by 
Corporations. 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. In 8vo, 
price Ts. 6ii., cloth. 1876. 



Browne and McNaughton's Law of Rating 
of Hereditaments in the Occupation of 
Companies. 

By J. H. Balfour Browne, of the Middle Temple, K.C, and D. N. 
McNaughton, of the Middle Temple, Barrister-at-Law. Second Edition, in 8vo, 
price 25J., clolh. 1886. 

Buckley on the Companies (Consolida= 
tion) Act. 

The Law and Practice under the Companies (Consolidation) Act, 1908, and the 
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir Henry 
Burton Buckley. In Royal 8vo, price 36^., cloth. 1909. 
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Cairns*, Lord, Decisions in the Albert 
Arbitration. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. Parts I., 
II., and III., price 25^., sewed. 1872. 

Campbell's Compendium of Roman Law, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo, 
price \zs., cloth. 1892. 

Campbell's Sale of Goods and Com- 
mercial Agency. 

Second Edition. By Robert Campbell, M.A., of Lincoln's Inn, Earrister-at- 
Law ; Advocate of the Scotch Bar, author of the **Law of Negligence," etc. 
Second Edition, in one volume, royal 8vo, price 32J., cloth. 1891. 

" An accurate, careful, and exhaustive handbook on the subject with which it deals. The 
excellent index deserves a special word of commendation " — Law Quarterly Review. 

" We can, therefore, repeat what we said when reviewing the first edition — that the book is a con- 
tribution of value to the subject treated of, and that the writer deals with his subject carefully and 
fully."— Z.aw youfftai, 

Campbell's Law of Neg-lig-ence. 

Second Edition. By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and 
Advocate of the Scotch Bar. In 8vo, price I 2j., cloth. 1879. 



Catalogue, A, of the Reports in the 
Various Courts of the United Kingdom of 
Great Britain and Ireland. 

Arranged in Chronological Order. By Stevens & Haynes, Law Publishers. In 
small 4to, price 2s. net, cloth, beautifully printed, with a large margin, for the 
special use of Librarians. 

Chalmers' Outlines of Constitutional and 
Administrative Law^. 

By D. Chalmers (Law and Modern History Tripos, Cambridge), of the Inner 
Temple, Barrister-at-Law. In crown 8vo, price 5^. net, cloth. 1910. 



Chaster's Local Legislatures. 



A Scheme for full Legislative Devolution for the United Kingdom on Constitutional 
lines, being a Supplement to " Executive Officers." By A. W. Chaster, of the 
Middle Temple, Barrister-at-Law. In 8vo, price is. net, . 1906. 
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Chilcotfs, Bourchier=, Administration of 
Charities. 

Under the Charitable Trusts Acts, 1S53-1894, Local Government Act. 1894, and 
London Government Act, 1899. By Thomas Bourchier-Chilcott, of the 
Middle Temple, Barrister-at-Law. Third Edition, in 8vo, price 28^., cloth. 1912. 

"The learned author has thoroughly revised the whole work, and has brought it well up to date. 
There is fln excellent index, a matter of great importance in a work of this kind, where the sub- 
ject is dealt with in the way of annotated statutes." — Lww Times, 

•• The work is a useful guide in matters relating to charitable Xx\x?Xs," Solicitors' yoiirfial. 

"... All concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott's work 
a clear and trustworthy statement of their powers and duties." — Law journal. 

Chilcott's, Bourchier=, Law of Mortmain. 

By Thomas Bourchier-Chilcott, Barrister-at-Law, Author of "Administration 
of Charities." In demy 8vo, price \2.s. 6d. 

"As supplementary to the subject of the administration of charities, which has been already 
dealt with by the author, this work is now published. Both Mortmain and Charitable Uses Acts 
of 1888 and 1891 are exhaustively annotated, while an excellent index, an item of no small 
importance, will render reference an easy matter. It is undoubtedly a book that should prove 
distinctly useful to practitioners." — Laiv Times. 

Choyce's Practice of the High Court of 
Chancery. 

With the Nature of the several Offices belonging to that Court. And the Reports 
of many Cases wherein Relief hath been there had, and where denyed. In 8vo, 
price 2/. 2J. , calf antique. 1870. 

"This volume, in paper, type and binding (like ' Bdlewe's Cases') is a fac-simile of the antique 
edition. All who buy the one should buy the other." — Canada Law Journal. 

Clarke's Law of Extradition 

And the Practice thereunder in Great Britain, Canada, the United States, and 
France ; with the Conventions upon the subject existing between England and 
Foreign Nations, and the Cases decided thereon. By Sir Edward Clarke, Knt., 
K.C, Her Majesty's Solicitor-General, 1 886- 1 892 ; formerly Tancred Student of 
Lincoln's Inn. Fourth Edition. Prepared by the Author, and E. Percival 
Clarke, B. A. , of Lincoln's Inn, Barrister-at-Law. In 8vo, price 2e,s. , cloth. 1903. 

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise on the Law of 
Extradition with the assistance of his son, Mr. E. Percival Clarke, of Lincoln's Inn, who is, in fact, 
mainly responsible for it. . . . The book worthily maintains its reputation as the standard authoriiy 
on the subject." — Law Times, 

"A new edition of this standard work is welcomed, and the joint effort of the author and his son 
fully sustain its established reputation as the most authoritative and complete work on its subject. 
— Law Journal. 

Cobbett's Leading Cases and Opinions on 
International Law 

And various points of English Law connected therewith, Collected and Digested 
from English and Foreign Reports, Official Documents, and other sources. With 
Notes containing the views of the Text-writers on the Topics referred to. Supple- 
mentary Cases, Treaties, and Statutes. Third Edition, Volumes I. and IL, in 8vo, 
cloth Price 15J. each volume. By Pitt Cobbett, M.A., D.C.L (Oxon.). 
Vol. I. "Peace," 15^. 
Vol. IL " War and Neutrality," \t,s. 
The above two volumes, if taken together, may be had at 20s. net. 

"The book is well arranged, the materials well selected, and the comments to the point. Much 
•will be found in small space in this book."— i^aa/ Journal. 

'The notes are concisely -written and trustworthy The reader will learn from them a 

great deal on the subject, and the book as a whole seems a convenient introduction to fuller 
and more systematic yior^Li." —Oxford Magazine. 
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Cohen's Trade Union Law. 

Third. Edition. By Herman Cohen, of the Inner Temple, Barrister-at-Law. In 
Crown 8vo, is, 6d. 1913. 

*' This, the third edition, has been practically re- written, and the volume should be of considerable 
value to all those who need to refer to it." — Liverpool Dai iy Post a?id Mercury. 

Cooke's (Sir Q.) Common Pleas Reports 
in the Reigns of Queen Anne and Kings 
George I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. In 8vo, price 
3/. 3^., calf antique. 1872. 

, " Law books never can die or remain long dead so long as Stevens and Haynes are willing to 
continue them or revive them when dead. It is certainly surprising to see with what facial 
accuracy an old volume of Reports may be produced by these modern publishers, whose good taste 
is only equalled by their enterprise." — Canada Law Journal. 

Cooke and Harwood's Charitable Trusts 
Acts, 1853, 1855, i860. 

The Charity Commissioners' Jurisdiction Act, 1862 ; the Roman Catholic Charities 
Acts; together with a Collection of Statutes relating to or ati'ecting Charities, 
inchiding the Mortmain Acts, Notes of Cases from 1853 to the present time, Forms 
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and 
a very copious Index. Second Edition. By Hugh Cooke and R. G. Harwood, 
of the Charity Commission. In 8vo, price j6f., cloth. 1867. 

Copinger's Law of Copyright 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Designs ; together with International and 
Foreign Copyright, with the Statutes relating thereto, and References to the 
English and American Decisions. By Walter Arthur Copinger, of the 
Middle Temple, Barrister-at-Law. Fifth Edition, By J. M. Easton, of the 
Inner Temple, Banihter-at-Law. In Royal 8vo. 1915. \_In Preparatioii, 

"Mr. Copinger's book is very comprehensive, dealing with every branch of his subject, and 
even extending to copyright in foreign countries. So far as we have examined, we have found all the 
recent authorities noted up with scrupulous care, and there is an unusually good index. These 
are merits which will, doubtless, lead to the placing of this edition on the shelves of the members 
of the profession whose business is concerned with copyright ; and deservedly, for the book is one 
of considerable value." — Solicitors' journal, 

Copinger's Tables of Stamp Duties from 
1815 to 1878. 

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at- 
Law ; Author of " The Law of Copyright in Works of Literature and Art," " Index 
to Precedents in Conveyancing," " Title Deeds," &c. In 8vo, price 2s. 6d., cloth. 
1878. 

Coping-er's Abolition of Capital Punish= 
ment. 

Embracing more particularly an Enunciation and Analysis of the Principles of 
Lavir as applicable to Criminals of the Highest Degree of Guilt. By Walter 
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law. In 8vo, 
price IS. net, sewed. 1876. 
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Copinger's Title Deeds : 

Their Custody, Inspeciion, and Production, at Law, in Equity, and in Matters of 
Conveyancing. Including Covenants for the Production of Deeds and Attested 
Copies ; with an Appendix of Precedents, the Vendor and Purchaser Act, 1874, &c., 
&c.,&c. By Walter Arthur Copinger, of the Middle Temple, Barrister-at- 
Law; Author of "The Law of Copyright" and "Index to Precedents in Con- 
veyancing." In one volume, 8vo, price 14^., cloth. 1875. 

Cotterell's Latin Maxims and Phrases. 

Literally Translated. Intended for the use of Students for all Legal Examinations. 
Third Edition. Interleaved. By J. N. Cotterell, Solicitor. In 8vo, price 5^., 
cloth. 1913. 

" The book seems admirably adapted as a book of reference for students who come across a Latin 
maxim in their reading." — Law youmaL 

Craies' Statute Law. 

Founded on Hardcastle on Statutory Law. With Appendices containing 
Words and Expressions used in Statutes which have been judicially or statutably 
construed, and the Popular and Short Titles of certain Statutes, and the Inter- 
pretation Act, 1899. By William Feilden Craies, M.A., of the Inner Temple 
and Western Circuit, Barrister at-Law. 

Second Edition. Royal Svo. Price 28j., Cloth, 191 1. 

'*.... Perhaps a book of this kind was never needed so much as at the pre.sent time, when the 
Legislature has seen fit to pass enactments that, to say the least, are ill drawn, and are further 
complicated by legislation by reference. Both the profession and students will find this work of great 
assi-itance as a guide in that difficult branch of our Jaw, namely the construction of Statutes." — 
Latv Times. 

" This new edition of Hardca.<!tle bears signs of the painstaking research and careful arrangement 
<, which we expe(!t and get from Mr. Craies." — La'w JmirnaL 

\ " This is a carefully edited edition of a work of considerable value. The editor having prepared 

the second edition is familiar with his subject, and we find throughout the book the recent decisions 
and dicta on the subject very neatly inserted'." — Solicitors' Journal. 

Criminal Appeal Reports. 

Dealing (exclusively) with the whole of the Cases in the new Court of Criminal 
Appeal, both those before the single Judge thereof and those before a full Court. 
They will, therefore, include not only arguments on points of Law and Practice 
(such as those with which the Court for Crown Cases Reserved dealt), but also 
accounts of hearings on questions of Fact and Sentence. The price of the volume 
to Subscribers (prepaid) will be 25^., not prepaid the price is 30J. ; that of the 
separate parts will vary according to the size. Vol. XI. is now in progress. Eilited 
by Herman Cohen, Barrister-at-Law. Vols. I. to X., bound in cloth, 30^. 
net per vol. ; or, bound in half-calf, 32y. bd. net per vol. 

Cunningham and Mattinson's Selection 
of Precedents of Pleading 

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory 
of the different Causes of Action and Grounds of Defence ; and an Introductory 
Treatise on the Present Rules and Principles of Pleading as illustrated by the various 
Decisions down to the Present Time. By J. Cunningham and M. W. Mattinson. 
Second Edition. By Miles Walker Mattinson, of Gray's Inn, Barrister-at- 
Law, and Stuart Cunningham MacAskie, of Gray's Inn, Barrister-at-Law. 
In 8vo, price 28^., cloth. 1884. 

Cunningham's Reports. 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed 
a Proposal for rendering the Laws of England clear and certain, humbly offered 
to the Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. In 8vo, 1871, 
price 3/. 3^-. calf antique. 
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Darling's Scintillae Juris and Meditations 
in the Tea Room. 

By the Hon. Mr. Justice Darling. With Colophon by the late Sir Frank 
LoCKWOOD, Q.C., M.P. Price 5^. net. 1914.. 

"' Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which, 
since the day of its first appearance, some years ago, has been the delight of legal circles. , . . 
It has a quality of style- which suggests much study of Bacon in his lighter vein. Its best essays 
would not be unworthy of the Essays, and if read out, one by one, before a blindfolded connoisseur 
ipight often, be. assigned to that wonderful book^" — Daily Ne-ws, 

Deane's Principles of Conveyancing. 

An Elementary Work for the use of Students. By Henry C. Deank, of Lincoln's 
Inn, Barrister-at-Law, sometime Lecturer to the Incorporated Law Society of the 
United Kingdom. Second Edition, in one volume, 8vo, price i8j., cloth. 1883. 

De Bruyn's Opinions of Qrotius 

As contained'in the Hollandsche Consultatien en Advijsen. Collated, translated, 
and annotated by D. P. de Bruyn, B.A., LL.B., Ebden Essayist of the University 
of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the 
Cape of Good Hope, and of the High Court oT the South African Republic. With 
Facsimile Portrait of HuGO de GiiOOTi In I Vol., 8vo, price Aps., cloth. 
1894. 

Debt Recovery. 

A simple guide to County Court Actions, with full Scale of Fees, In crown 8vo, 
price IS. net, 

Devonshire and 5amuel on Land Values 
Duties. 

Being an Examination of Part I. of the Finance (1909-10) Act, 1910, and the other 
Sections of that Act relating to Land Values Duties. Hy George H. Devonshire, 
of Lincoln's Inn, and Frank V. Samuel, of the Inner Temple, Barristers-at-Law. 
In royal 8vo, price 2IJ. net, with Supplement containing the Amendments contained 
in Part I. of the Revenue Act, 19:1 ; the Rules for the Collection of Increment 
Value Duty or the " proper proportion " of such Duty ; and the Rules as to appeals 
(i) to the Referee and (2) to the High Court. Being a Supplement to the First 
Edition of " Devonshire and Samuel's Duties on Land Values," dealing with the 
above matters, and containing additional Forms issued under the Finance (1909-10) 
Act, 191Q. The Supplement can be had separately, price 5j. net. 

Devonshire and Samuel on Reversion 
Duty. 

Being an Examination of the 'Relevant Sections of the Finance (1909-10) Act, 1910, 
' and tlie Revenue Act, 191 1, witli Notes, Forms and Reported Decisions. By 
George H. Devonshire, M.A., of Lincoln's Inn, and Frank Samuel, M.A., of 
. 1'he Irinei Temple, Barristers-at-Law. Price 3^. net., 

Duncan's Mercantile Cases for the Years 
1885 and 1886. 

Being a Digest of the Decisions of the Englisli, Scotch and Irish Courts on Matters 
Relating to Commerce By J AMES A. Duncan, M.A., LL.B., Trinity College, 
C^ambridge', and of the Inner Temple, Barristet-at-Law. In 8vo, price izs. 6cl., 
■■ cloth. 1886—7.' 
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Easton's Law as to the Appointment of 
New Trustees. 

With Appendices containing Forms and Precedents and Material Sections of the 
Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. Easton, of 
the Inner Temple, Barrister-at-Law. In 8vo, price 7j, 6*/., cloth. 1900. 

" Into one compact volume the author has collected the whole of the information on this subject 
. I. . and those who require information on this subject will find Mr. Easton's book a valuable aid." 
—itow Times, 
_ "This is a useful book on an important subject, the law of which — though often supposed to be 
simple — is in reality full of pitfalls. . . . Mr. Ea<!ton has done his work well, and his treatment of 
his subject is practically exhaustive.'* — I^aw Journal. 

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive 
and reliable." — Saturday Review. 

Edwards' Compendium of the Law of 
Property in Land. 

For the use of Students and the Profession. By WILLIAM Douglas Edwards, 
LL.B., of Lincoln's Inn, Barrister-at-Law. Fourth Edition, price 20s., cloth. 
1904. 

" This book has rapidly become popuIar,-and may now, we think, fairly claim to be to the present 
generation what * Burton's Compendium' was to our forefathers." — Law Journal. ^ 

"... Now, however, ' Edwards ' is once more thoroughly up to date, and we hope that the 
Fourth Edition will have as rapid a sale as the two first editions. It is unnecessary for us to write 
aL length about the excellences of the work. . . ." — Laiv Notes. 

" Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement 

and conciseness of statement We are glad to see, by the appearance of successive editions, 

that the merits of the book are SL'ppreciaA.cd."^-SoI{ciiors' /ournal. 

" So excellent is the arrangement that we know of no better compendium ujion the subject of which 
it treats." — L.aiu 'Times. 

"We consider it one of the best works published on Real Property Law."— Zaiu Students' 
y^umal. 

" The author has the merit of being a sound lawyer, a merit perhaps not always possessed by 
the authors of legal text-books for students." — Law Quarterly Review. 

Elliott's Newspaper Libel and Registrar 
tion Act, 1 88 1. 

With a Statement of the Law of Libel as Affecting Proprietors, Publishers, and 
Editors of Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple. 
In Svo, price 4s. 6d., cloth. J884. 

Evans' Theories and Criticisms of Sir 
Henry Maine. 

By Morgan O. Evans, Barrister-at-Law. Contained in his six works, "Ancient 
liw" "Early Law and Customs," "Early History of Institutions, Village 
Communities," "International Law," and "Popular Government, which works 
have to be studied for the varioiis examinations. In 8vo, price 5^., cloth. lag"- 

Eversley and Craie^' Marriage Laws of 
the British Empire, 

By William Pinder Eversley, of the Inner Temple, Recorder of Sudbury, 
and William Feilden Craies, of the Inner and Middle Temples, Barristers-at- 

^?.^he pl"bS?oMrrk^^^; "^^.J^ the Authors are to be cougratulMed upon 
this volume dealing as it does with a distinctly complex subiect-matter -Law Junes. 
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Eversley's Domestic Relations. 

Including Husband and Wife : Parent and Child : Guardian and Ward : Infants : 
and Master and Servant. By William Pinder Eversley, B.C.L., M.A., of the 
Inner Temple, Barrister-at-Law. Third Edition, in royal 8vo, price 38^. , cioth. 1906. 
"We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience in 
having the various subjects of which it treats collected in one volume, while at the same time each 
is handled with such fulness as to give the reader all the information he could expect in a separate 
volume. Mr. Eversley states the law with the most painstaking thoroughness, and has made an 
exhaustive survey of all the relevant statutes and cases. . . . Great care has been taken to make 
the present edition complete and accurate, and a very full index adds to its utility." — Solicitors' 
Journal. 

Finlason's Queen v, Qurney and others 

In the Court of Queen's Bench before the Lord Chief Justice Cockborn. With 
Introduction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister-at-Law. In 8vo, 
price loj. td., cloth. 1870. 

Foa's Law of Landlord and Tenant. 

By Edgar Foa, of the Inner Ttmple, Barrister-at-Law. Fourth Edition, price 
30J-. cloth. 1914. 

Foa's Outline of the Law of Landlord and 
Tenant. 

Six Lectures delivered at the request of the Council of Legal Education. By 
Edgar Foa, of the Inner Temple, Barrister-at-Law. Second Edition. Crown 8vo. 
Price ds. 1913. 

Foote's Private International Jurispru= 
dence 

Based on the Decisions in the English Courts. By John Alderson Foote, one 
of His Majesty's Counsel ; Chancellor's Legal ^ Medallist and Senior Whewell 
Scholar of International Law, Cambridge University, 1873 ; Senior Student in 
Jurisprudence and Roman Law, Inns of Court Examination, Hilary Term, 1874. 
Fourth Edition. By Coleman Phillipson, M.A., LL.D. & LittD., of the 
Inner Temple, Barrister-at-Law. In roy. 8vo, cloth. 1914. Price 25J. 

" . . . . This excellent work on private international law is now well known throughout the Profession, 
and its assistance to lawyers who have to deal with the difficult questions that arise on the subject 
is undoubted. The ' continuous summary ' which appears throughout, and is reprinted in extenso 
at the end of the volume, is a valuable guide to the reader, and will enable him to get a good grasp 
of a subject which is both difficult and complex." — La-w Times- 

Forbes' Law of Savings Banks since 1878. 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. By U. A. Forbes, of Lincoln's Inn, 
Barrister-at-Law. In demy i2mo, price 6j., cloth. The complete work can be had, 
price lor. (>d. 1S84. 

Forbes' Statutory Law relating to 
Trustee Savings Banks (1863— 1891). 

Together with the Treasury Regulations (1888— 1889), and the Scheme for the 
Appointment of the Inspection Committee of Trustee Savings Banks. By 
Urquhart A. Forbes, of Lincoln's Inn, Esq., Barrister-at-Law, Author of "The 
Law Relating to Savings Banks " ; the " Law of Savings Banks since 1878 " ; and 
joint Author of "The Law Relating to Water." In demy i2mo, price Sj.. 1892. 
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Ford on Oaths, for use by Commissioners 
for Oaths 

And all Persons Authorised to Administer Oaths in the British Islands and the 
Colonies, containing Special Forms of Jurats and Oaths — Information as to 
Affidavits, Affirmations and Declarations — Directions for the Guidance of 
Solicitors Applying to be Appointed English Commissioners : also Tables of Fees, 
Statutes, etc., and general Practical Information as to the Powers, Duties, 
Designation, and Jurisdiction of all Official and other Persons authorised to 
administer Oaths, as affected by the Commissioners for Oaths Acts, 1889, 1890, 
1891, and other Statutes; and by Rules of Supreme Courts of England and Ireland} 
with Notes of Recent Decisions. Eighth Edition. By Frederick Hugh Short, 
Chief Clerk of the Crown Oftice, King's Bench Division. In crown 8vo, price 
3^. 6d. net. 



Frost's Law and Practice relating to 
Letters Patent for Inventions. 

With an Appendix of Statutes, International Convention, Rules, Forms, and 
Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Fourth Edition 
in 2 vols., royal 8vo, price 38J., cloth. 19 12. 

" It is about seven years since we had the pleasure of noticing Mr. Frost's work on Patent Law, 
and formed the opinion that its success would be secured by its undoubted merit. In the time that 
has elapsed ' Frost on Patents' has taken its place securely as the leading text book on the subject. 
... To all,, whether lawyers or patent agents, who require assistance in the law of patents, 
Mr. Frost's book will be welcome as a mine of valuable and accurate information."— ioio Times. 

" Mr. Frost has in this second edition produced a most admirable and exhaustive treatise on the 
Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen o( 
one versed in this important branch of the law, and there are few questions arismg m patent law 
and practice on which ade'iuate information and a complete collection of the authorities, will not be 
found within this volume. . . . We congratulate Mr. Frost on having produced a very important 
addition to our law text books." — Law Journal. 

"When the first edition of this work appeared, more than seven years ago, we were glad to be 
able to speak of it in favourable terms, and the opinion which we then expressed may be repeated with 
greater emphasis with respect to this second edition, which leaves little to be desired either as a 
siatement of the law and practice or as a monument of the author's industry and accuracy. . . . The 
net result of our examination of the book is to satisfy us that it is one for which the profession will 
very properly be ^raxciwV'—Solicitors' Joumah 

Frost's Patents and Designs Act, 1907. 

With Rules and Forms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society; of Lincoln's Inn, Esq., Barrister-at-Law. In royal 8vo, 
price \os., cloth. 1908. 

Greenwood & Martin's Magisterial and 
Police Guide: 

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and 
Police Authorities, in the Metropolis and in the country, with an Introduction show- 
ing the General Procedure before Magistrates both in Indictable and Summary 
Matters. By Henry C. Greenwood, Stipendiary Magistrate for the district of the 
Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the 
Magistrates at Lambeth Police Court, London ; Author of " The Law of Mainten- 
ance and Desertion," " The New Formulist," etc. Third Edition. Including the 
Session sz & S3 Vict., and the cases decided in the superior courts to the end of the 
year 1889, revised and enlarged. By Temi'le Chevalier Martin. In 8vo, 
price 32J., cloth. 1890. 
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Griffith's Married Women's Property 
Acts; 1870, 1874, 1882 and 1884. 

With Copious and Explanatory Notes, and an Appendix of the Acts relating to 
Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and 
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married 
Women's Property Acts. By the late J. R. Griffiih, B.A. Oxon., of Lincoln's 
Inn, Barrister-at-Law. In 8vo, price <js., cloth. 1891. 

Handbook to the Intermediate and Final 
LL.B. of London University. 

Pass and Honours. Including a complete Summary of " Austin's Jurisprudence," 
and the Examination Papers of late years in all branches. By a B.A., LL.B. 
(Lond.). Second Edition, in 8vo, price 6j., cloth. 1889. 

Hanson's Death Duties. 

Being the Sixth Edition of the Acts relating to Estate Duty, I'inance, , Probate, 
Legacy, and Succession Duties. The Finance Acts, 1894, 1896, 1898, 1900, 1907, 
1909-10; with Rules. The Revenue Act, 1911 ; Legacy. Duty Act, 1796; Stamp 
Act, 1815 ; Succession Duty Act, 1853; Customs and Inland Revenue Act, 1880 
and 1881 ; with Notes to the various Acts. An Appendix and a full Index, By 
Alfred Hanson, of the Middle Temple, Esq., Barrister-at-Law, Comptroller 
of Legacy and Succession Duties. Sixth Edition by F. H. L. Errington, M.A., 
Barrister-at-Law, In 8vo, price 36.?., cloth. 1911. 

*' The Fifth Edition of this deservedly well-known text -book has been carried out with much 
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied 
with official duties .... And by way of a more complete consecutiveness, all the Acts are 
printed without notes at the end of this part, with marginal references to the p^ges at which the 
sections are treated in detail. This arrangement will much improve the usefulness of the book for 
the busy man, who does not appreciate that form of original research, which reaches its highest 
perfection in the brains of experts in Bradshaw. The Amending Acts and new decisions appear to be 
fully incorporated, and will combine with the new arrangement to make the book most acceptable to 
the profession." — Solicitors' Journal. 

" Seven years have elapsed since the last Edition of Hanson was published, and the profession 
will welcome this new edition not less cordially than its predecessors .... The plan of 
separating the sub-sections of the Acts, which led to con^^usion, has been abandoned, and the differ- 
ence between the type of the Statutes and the notes has been made greater. The reputation of the 
work of a leading authority on a complicated subject is fully maintained." — Law Journal. 

" . . . . Since the last Edition there have been two Amending Acts dealing with estate duty, and 
a large number of cases decided by the courts, all of which have been duly incorporated in the text. 
All the Acts relating to estate duty have been printed together as a whole — a convenient arrange- 
ment. The book may well be described as the leading work on the Death Duties." — Laiv Times, 

Harris' Illustrations in Advocacy, 

With an Analysis of the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the 
Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory 
Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C, a 
Bencher of the Middle Temple. Fifth Edition. In preparation. 

Harris's Principles of the Criminal Law. 

Intended as a Lucid Exposition of the subject for the use of Students and the 
Profession. By Seymour F. Harris, B.C.L., M.A. (Oxon.), Author of "A 
Concise Digest of the Institutes of Gaius and Justinian." Twelfth Edition. By 
C. L, Attenborottgh, of the Inner Temple, Barrister-at-Law. In 8vo, price 20J., 
cloth. 1912, with Supplement to the end of 1913. 

"This Standard Textbook of the Criminal Law is as good a book on the subject as the ordinary 
student will find on the library shelves .... The book is very clearly and simply written. No 
previous legal knowledge is taken for granted, and everything is explained in such a manner, that 
no student ought to have much difficulty in obtaining a grasp of tke subject. . . ."—Soliciiors* 
Journal. 

**.... As a Student's Textbook we have always felt that this work would be l^ard to beat, and at 
the present time we have no reason fur altering our opinion. . . . _,"— Z-aw Timfs> 
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Harris's Institutes of Qaius and Justinian. 

With copious References arranged in Parallel Columns, also Chronological and 
Analytical Tables, Lists of Laws, &c., t\:c. Primarily designed for the use of 
Students preparing; for Examination at Oxford, Cambridge, and the Inns of Court, 
By Seymour F. Harris, B.C.L., M.A., Worcester College, Oxford, and the 
Inner Temple, Barrister- at -Law, Author of *' Universities and Legal Education." 
Third Edition, in crown 8vo, 6i. 1899. 

" This book contains a summary in English of the elements of Roman Law as contained in the 
works of Gains and Justinian, and is so arranged that the reader can at once see what are the 
opinions of either of tnese two writers on each point. From the very exact and accurate references 
to titles and sections given he can at once refer to the original writers. The concise manner in 
f which Mr. Harris has arranged his digest will render it most useful, not only to the students 

for whom it was originally written, but also to those persons who, though they have not the time to 
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain 
some knowledge of Roman Law." — Oxford and Ca'mbrids^e Undergraduates^ Journal. 

Harris's Titles to Mines in the United 
States. 

With the Statutes and References to the Decisions of the Courts relating thereto. 
By W. A. Harris, B.A. Oxon., of Lincoln's Inn, Barrister-at-Law ; and of the 
American Bar. In 8vo, price Ts. 6d., cloth. 1877. 

Harrison's Epitome of the Laws of Pro= 
bate and Divorce. 

For the use of Students for Honours Examination. By J. Carter Harrison, 
Solicitor. Fourth Edition, in 8vo, price Ts. tU., cloth. 1 89 1. 

"The work is considerably enlarged, and we think improved, and will be found of great assist- 
ance to students."— Z-ayy Stude7Us' JounLal. 

Hartley's Analysis of the Law of Insurance. 

By D. H. J. Hartley, M.A. (Cantab.), of the Middle Temple and Midland Circuit, 
Barrister-at-Law. One of the Lecturers on Insurance Law, Commercial Law, and 
Local Government and Municipal Law to the Education Committee of the London 
County Council. In crown Svo, price zs. dd. net, cloth ; 1911. 

Hazlitt & Ringwood's Bankruptcy Act, 

1883. 

With Notes of all the Cases decided under the Act ; the Consolidated Rules and 
Forms, 1886 ; the Debtors Act, 1869, so far as applicable to Bankrupitcy Matters, 
with Rules and Forms thereunder 5 the Bills of Sale Acts, 1878 and 1882 ; Board of 
Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees, 
and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a 
Copious Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy, 
and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law. 
Second Edition, by R. Ringwood, M.A., Barrister-at-Law. In crown Svo, price 
iZf. td., cloth. 1887. 

Higgins' Pollution and Obstruction of 
Water Courses. 

Toeether with a Brief Summary of the Various Sources of Rivers PoUutioh, By 
Clement Higgins, M.A., F.C.S., of the Inner Temple, Barnster-at-Law. In 
one volume, Svo, price I2i., cloth. 1877. 
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Hurst & Cecil's Principles of Commercial 
Law. 

Wiih an Appendix of Statutes, Annotated by means of references to the Text. 
Second Edition. By Joseph Hurst, of the Inner Temple^ Barrister-at-Law. In 
one volume, 8vo, price los, 6d., cloth. 1 906, 

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and 
the business man to keep at his elbow and which, if not giving fhem all that they require, will 
place in their hands the key to the richer and more elaborate treasures of the Law which lie in 
larger and more exhaustive works." — Z,a7v Times. 

"The object of the authors of this work, they tell us in their preface, is to state, within a 
moderate compass, the principles of commercial law. Very considerable pains have obviously been 
expended on the task, and the book is in many respects a very serviceable one." — Law/aumai. 

Indermaur's Principles of the Common 
Law. 

Intended for the use of Students and the Profession. Twelfth Edition. By John 
Indermaur, Solicitor, Author of " A Manual of the Practice of the Supreme 
Court," " Epitomes of Leading Cases," and other Works ; and Charles Thwaites, 
Solicitor. In 8vo, 20s. 1914. 

" That invaluable students' manual, Indermaur's ' Principles of the Common Law,' has entered 
upon a tenth edition in less than two years and a half. Assisted by Mr. Charles Thwaites, 
the learned author has incorporated recent cases, and generally revised the work in his usual skilful 
fashion." — Law Times. 

" The appe.irance of a tenth edition of ' Indermaur on Common Law ' shows that the work has 
established for itself a safe position." — Solicitor^ journal, 

Indermaur's Manual of the Practice of 
the Supreme Court of Judicature, 

Jn the King's Bench and Chancery Divisions. Ninth Edition. Intended for the 
use of Students and the Profession. By John Indermaur, Solicitor. In 8vo, 
price 15J., cloth. 1905. 

"The eighth edition of Indermaur's * Manual of Practice* (London! Stevens and Haynes), 
chiefly called for by reason of the Order XXX., has also been partly rewritten and improved in 
arrangement and detail. While primarily djssigned for students, we may mention that it will be found 
a useful companion to the White Book." — Lam Times. 

' ' The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to the rules, so that the work forms a convenient guide to the larger 
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important 
and complicated subject." — Solicitors" yournal. 

[ndermaur's Leading Conveyancing and 
Equity Cases. 

With some short notes thereon, for the use of Students. By John Indermaur, 
Solicitor, Author of "An Epitome of Leading Common Law Cases." Tenth 
Edition by C.Thwaites. In 8vo, price6f., cloth. 1913. 

"The Epitome well deserves the continued patronage of the class — ^Students — for whom it is 
especially intended. Mr. Indermaur will soon be known as the ' Student's Friend.' " — Canada Law 
Jountal, 

Indermaur's Leading Common Law Cases; 

With some short notes thereon. Chiefly intended as a Guide to " Smith's 
Leading Cases." By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price ds., 
cloth. 1903. 
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Indermaur's Articled Clerk's Guide to and 
Self=Preparationforthe Final Examination. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, 
Cases, Test Questions, &c., and intended for the use of those Articled Clerks who 
read by themselves. By Charles Thwaites, Solicitor. Seventh Edition, 8vo, 
price 6s., cloth. 1906. 

"His advice is practical and sensible : and if the course of study he recommends is intelligently 
followed, the articled clerk will have laid in a store of legal knowledge more than sufficient to carry 
him through the Final Examination." — Solicitors' youmal. 

Indermaur's Judicature Acts, 

And the rules thereunder. Being a book of Questions and Answers intended 
for the u-ise of Law Students. By John Indermaur, Solicitor. In 8vo, price 6j., 
cloth. 1875. 

Indermaur's Guide to Bankruptcy, 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions 
and Answers, and comprising all Questions asked at the Solicitors' Final Examina- 
tions in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions 
since that Act. By John Indermaur, Solicitor, Author of " Principles of Com- 
mon Law," &c., &c. Second Edition, in crown 8vo, price 5^. dd., cloth. 1887. 

Indermaur's Law of Bills of 5ale, 

For the use of Law Students and the Public. Embracing the Acts of 1878 and 
1882. Part I.— Of Bills of Sale generally. Part II.— Of the Execution, Attesta- 
tion, and Registration of Bills of Sale and satisfaction thereof. Part III.— Of the 
Effects of Bills of Sale as against Creditors. Part IV.— Of Seizing under, and 
Enforcing Bills of Sale. Appendix, Forms, Acts, &c. By John Indermaur, 
Solicitor. In i2mo, price 5^. (yd., cloth. 1882. 

Jones' Law of 5alvage, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, (Sic. By Edwvn 
Jones, of Gray's Inn, Barrister-at-Law. In crown 8vo, price 10/. 6a'., cloth. 
1870. 

Joyce's Law and Practice of Injunctions. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jurisdiction. By William Joyce, of Lincoln's Inn, Barrister-at-Law. In two 
volumes, royal 8vo, price 70.;., cloth. 1872. 

Joyce's Doctrines and Principles of the 
Law of Injunctions. 

By William Joyce, of Lincoln's Inn, Barrister-at-Law. In one vdlume, royal 
8vo, price 30j-., cloth. 1877. 
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Kay's Shipmasters and 5eamen. 

Their Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the 
late Joseph Kay, Esq., M.A., Q.C. Second Edition. With a Supplement 
comprising the Merchant Shipping Act, 1894, the Rules of Court made thereunder, 
and the (proposed) Regulations for Preventing Collisions at Sea. By the Hon. 
J. W. Mansfield, M.A., and G. W. Duncan, Esq., B.A., of the Inner Temple, 
Barristers-at-Law. In royal 8vo, price 46^., cloth. 1895. 

"It has had practical and expert knowledge brought to bear upon it, whilethe case law is 
brought down to a very late date. Considerable improvement has been made in the index." — 
Lcvw Times, 



Kay's Merchant Shipping Act, 1894. 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. 
J. W. MANSFiF.i.n, M.A., andG. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. In royal 8vo, price los. 6d., cloth. 1895. 

Kelyng's (Sir John) Crown Cases. 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of 
King Charles II., with Directions to Justices of the Peace, and others; to which are 
added. Three Modern Cases, viz., Armstrong and Lisle, the King and Plummet, 
the Queen and Mawgridge. Third Edition, containing several additipnal Cases 
never before printed, together with a Treatise upon the Law and Proceedings 
in Cases of High Treason, first published in 1793. The whole carefully revised 
and edited by Richard Loveland Loveland, of the Inner Temple, Barrister- 
at-Law. In 8vo, price 4/. 4J. , calf antique. 1873. 

"We look upon this volume as one of the most important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of the reports or of the treatise embodied in the 
volume now before us, will give the reader some idea of the good service rendered by Messrs. Stevens 
and Haynes to the profession, . . . Should occasion arise, the Crown prosecutor, as well as counsel 
for the prisoner, will find in this volume a complete vade mecunt of the law of high treason and 
proceedings in relation thereto."' — Canada Laiu youmat. 



Kelyng:e's (W.) Reports. 



Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from 
the 3rd to the 9th year of his late Majesty King George II., during which time 
Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Editioti. In one handsome volume, 8vo, price 4/. 4J., calf antique. 
1873. 

Lloyd's Law of Compensation for Lands, 
Houses, &c. 

Under the Lands Clauses Consolid.ition Acts, the Railways Clauses Consolidation 
Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890, 
the Metropolitan Local Management Act, and other Acts, with a full collection of 
Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 
Sixth Edition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In 
8vo, price 21s., cloth, 1895, 
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Lloyd's Succession Laws of Christian 
Countries. 

With special reference lo the Law of Primogeniture as it exists in England. By 
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price Ts., cloth. 1877. 

Marcy's Epitome of Conveyancing 
Statutes, 

Extending from 13 Edw. I. to the End of 55 and 56 Victorice. Fifth Edition, with 
Short Notes. By George Nichols Marcy, of Lincoln's Inn, Barrister-at-Law. 
In crown 8vo, price I2J. dd., cloth. 1893. 

Martin's Law of Maintenance, Desertion, 
and Affiliation. 

With the Acts for the Custody and Protection of Children. Third Edition. 
By Temple Chevalier Martin, late Chief Clerk of the Lambeth Police Court, 
Editor of the " Magisterial and Police Guide," &c., and George Temple Martin, 
M.A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price gj., cloth. 1910. 



Mathews' Guide to Law of Wills. 

By A. G. Mathews, of the Inner Temple, Barrister-at-Law. In i2mo, 
price 7^. dd. 1908., 

"Mr. Mathews has produced an excellent and handy volume on a subject bristling with 
difficulties. . . . The chapters Revocation, etc., gifts to a class conversion, satisfaction and 
ademption are very well written, while his chapters on Residue and Legacies and Annuities could 
not be more tersely or more clearly set forth. . . . There is a scope for a short work of this kind on 
this subject, and doubtless Mr. Mathews' book will find its way into the hands of many Law 
Students." — Juridical Review. 



May's statutes of Elizabeth agfainst 
Fraudulent Conveyances. 

The Bills of Sale Acts, 1878 and 1882, and the Law of Voluntary Dispositions of 
Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition, 
thoroughly revised and enlarged, by William Douglas Edwards, LL.B., of 
Lincoln's Inn, Barrister-at-Law; Author of the "Compendium of the Law of 
Property in Land," c&c. In royal Svo, price 20s. net, cloth. 1908. 

Mayne's Treatise on the Law of Damages. 

Eighth Edition, by His Honour Judge Lumley Smith, K.C. In Svo, price 28^., 
cloth. 1909. 

"Tf would be suoerfluous to say more of this notable book than that this is the seventh edition, 
and thrits original author and his co-editor, Judge Lumley Smith, of.the City of London Court 
have wr t en thi preface to this issue of it, nearly Bfty years after tne issue of the first The last 
Edition was in iSgg, and the present, carefully revised and corrected, brings up to date all the 
English and Irish decisions bearing on the Law of Damages. — Saturday Review. 
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Mayne's Treatise on Hindu Law and 
Usage. 

By John D. Mayne, of the Tnner Temple, Barrister-at-Law, Author of "A 
Treatise on Damages," &c. Eighth Edition, 8vo, 30^. net. 1914. 

Moore's History of the Foreshore and the 
Law relating thereto. 

With a hitherto unpublished Treatise by Lord Hale, Lord Hale's " De Jure Maris," 
and the Third Edition of Hall's Essay on the Rights of the Crown in the Sea-shore, 
with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore, 
F.S.A., of the Inner Temple, Barrister-at-Law. In one volume, medium 8vo, price 
38^., cloth ; or in half-roxburgh, 42^. 1888. . 

"Mr. Moore has written a book of great importance which should mark an epoch in' the history 

of the rights of the Crown and the subject in the litus titans^ or foreshore of the kingdom 

The Profession, not to say the general public, owe the learned author a deep debt of gratitude for 
providing ready to hand such a wealth of materials for founding and building up arguments. 
Mr. Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at 
once become the standard text-book on the law of the Sea-shore." — Law Times. 



Moore's History and Law of Fisheries. 

i By Stuart A. Moore, F.S.A., and Hubert Stuart Mooke, of the Inner 
Temple, Barristers-at-Law. In one volume, royal 8vo, price 21s. 1903. 



Morgan. — A Practical Analysis of the 
Public Trustee Act, 1906. 

By P. W. Morgan, Barrister-at-Law. In crown 8vo, is. td. net. 

O'Malley & Hardcastle's Reports of the 
Decisions of the Judges for the Trial of 
Election Petitions, in England and Ireland. 

Pursuant to the Parliamentary Elections Act, 1868. By Edward Loughlin 
O'Malley and Henry Hardcastle. Vols. I. to VI., containing Petitions from 
i869toi9ii. Price 9/. Cloth. 

Peile's Law and Practice of Discovery in 
the Supreme Court of Justice. 

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations 
under the New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. In 8vo, price I2j., cloth. 1883. 
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Phillipson. Two Studies in International 
Law. 

By Coleman Phillipson, M.A., Barrister-at-Law. e,s. net. 

Phillipson. The Effect of War on Con= 
tracts. 

By Coleman Phillipson, M.A., LL.D., Barrister-at-Law. y. 6d. net. 

Phipson's Law of Evidence. 

By S. L. Phipson, M.A., of the Inner Temple, Barrister-at-Law. Fifth Edition, 
in demy 8vo, price iSs., cloth. 191 1. 

" This valuable book of reference has been brought up to date by the inclusion of the Criminal 
Evidence Act, 1898, and the changes wrought by it in the Law of Evidence. "-;-Ca'»iWrfr« Remew. 

"Mr. Phipson's is certainly one of the most useful works on an important and difficult subject. That 
it is appreciated by the profession is obvious, or it would not in ten years have reached a third 
edition." — Oxford Magazine. 

" . . . . The work is a happy medium between a book of the type of Stephen's Digest, and the 
large treatises upon the subject, and owing to its excellent arrangement is one that is well suited 
both to practitioners and students." — Law Times. 

Phipson's Manual of the Law of Evidence. 

Being an abridgment of the larger treatise. By S. L. Phipson, M.A., of the 
Inner Temple, Barrister-at-Law. Second Edition. In crown 8vo, ys. 6d. 1914. 

" To say that it is the best text-book for students upon the subject is really to understate its 
usefulness ; for so far as we know, there is in existence no other treatise upon evidence which gives 
a scientific and accurate presentment of the subject in a form and compass suitable to students. It 
is an excellent little book, concise, clear and well arranged."— Australian Law Times. 

"Mr. Phipson's reputation as a writer on evidence is a guarantee of accuracy and sound learning." 
— Law Quarterly Review. 

Porter's Laws of Insurance: Fire, Life, 
Accident, and Guarantee. 

Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts. 
By James Biggs Porter, of the Inner Temple, Barrister-at-Law; assisted by 
W. Feilden Craies, M.A. Fifth Edition, in 8vo, 21s. 1908. 

"The successive editions of this book which have been called for shew that the profession 

' appreciate the advantage of having the law as to the various forms of assurance, except Marine 

Insurance, which forms a branch quite by itself, collected in one volume. . . . The work is clearly 

written, and this edition has been brought up to date by the inclusion of a large number of recent 

cases." — SoUcitors Journal. 

Porter. A Manual of the Law of Principal 
and Agent. 

By James Biggs Porter, Barrister-at-Law. In 8vo, price los. 6d., cloth. 1905. 

Renton's Law and Practice in Lunacy. 

With the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of 
Lunacy Commissioners ; the Idiots Act, 1886; the Vacating of Seats Act, 1886; 
the Rules in Lunacy; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884; and a Collection of Forms, Precedents, &c. By A. 
Wood Renton, Barrister-at-Law. In one Volume, royal 8vo, price SO.f. net. 1897. 
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Ringwood's Principles of Bankruptcy. 

Embodying the Bankruptcy Act, 19 14, and the Deeds of Arrangement Act, 1914 ; 
Part of the Debtors Act, 1869 ; The Bankruptcy Appeals (County Courts) Act, 
1884; The Bankruptcy (Discharge and Closure) Act, 1887; The Preferential Pay- 
ments in Bankruptcy Acts, 1888 and 1897 : with an Appendix containing th? 
Schedules to the Bankruptcy Act, 1883; The Bankruptcy Rules, 1886 to 1909; 
the Rules as to the Committal of Judgment Debtors, and as to Administration 
Orders ; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and 
Percentages ; The Bills of Sale Acts, 1878, 1882, 1890, and 1891, and the Rules 
thereunder. By Richard Ringwood, M.A., of the Middle Temple, Barrister-at- 
Law ; late Scholar of Trinity College, Dublin. Iwelfth Edition, in 8vo, price 
loj. 6^^., cloth. 1915. , \^[n. Preparation^ 

" We welcome a new edition of this excellent student's book. We have written favourably of 
it in reviewing previous editions, and every good word we have written we would now reiterate 
and perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, 
and have no hesitation in saying that it is a capital student's book." — Law Students' 'journal. 

"This edition is a considerable improvement on the first, and although chiefly written for the 
use of students, the work will be found useful to the practitioner," — Laiv Titnes. 

" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy 
down to the discharge of the bankrupt, and a cursory perusal of his work gives the impression 
that the book will prove useful to practitipners as well as to students. The appendix also contains 
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules 
of 1886, 1890 and 1891, the Rules of the Supreme Court as to Bills of Sale, and various Acts of 
Parliament bearing upon the subject. The Index is copious." — Accountants' Magazine. 



Ringwood's Outlines of the Law of Torts. 

Prescribed as a Textbook by the Incorporated Law Society of Ireland. By 
Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; author 
•of "Principles of Bankruptcy," etc., and Lecturer on Common Law to the 
Incorporated Law Society. Fourth Edition, in 8vo, price ioj. 6fl?l, cloth. 1906. 

" We have always had a great liking for this work, and are very pleased to see by the appearance 
of a new Edition that it is appreciated by students. We consider that for the' ordinary student wha 
wants to take up a separate work on Torts, this is the best book he can read, for it is clear and 
explanatory, and has good illustrative calses, and it is all contained in a very modest compass,. 
. . . This Edition appears to have been thproughly revised, arid is, we think, in many respects 
improved." — Lww Students' journal. 

" The work is one we well recommend to law students, and the able way in which it is written 
reflects much credit upon the author." — Law Times. 



Ringwood's Outlines of the Law of Banking-. 

In crown l2mo, price ^s., cloth. 1 906. 
" . . . The book is in a most convenient and portable form, and we can lieartily commend the latest 
production of tliis well-lcnown writer to tlie attention of tlie business community."— FmaKC/a/ Times. 

Rowlatt's Law of Principal and Surety. 

By S. A. T. RowLATT, M.A.i late Fellow of King's College, Cambridge; of the 
Inner Temple, Barrister-at-Law. In 8vo, price i6s. 1899. 

Salkowski's Institutes and History of 
Roman Private Lavs^. 

With Catena of Texts. By Dr. Carl Salkowski, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M.A. (Oxon.). In Svo, price 32^.; 
cloth. 1886. 
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Salmond's Jurisprudence ; or, Theory of 
the Law. 

By John W. Salmond, M.A., LL.B., Bairister-at-Law ; author of "Essays in 
Jurisprudence and Legal History." Fourth Edition. In demy 8vo, price 15^. net, 
cloth. 1913. 

An Analysis of Above. 

By R. E. DE Beer. In demy 8vo, price 3^. dd. net. 

Salmond's Law of Torts. 

A Treatise on the English Law of Liability for Civil Injuries. By John W. Salmond, 
M.A., LL.B., Barrister-at-Law. Third Edition. In 8 vo, price 22^. 6;/. , cloth. 1912. 

Salmond's Summary of the Law of Torts. 

Being an abridgment of the same Author's Treatise on the Law of Torts, by 
J. W. SALMOND, M.A., LL.B., Fellow of University College, London, Solicitor- 
General of New Zealand. In crown 8vo, price 15^., cloth, 1912. 

Scott'5 Abstract Drawing. 

Containing Instructions on the Drawing of Abstracts of Title, and an Illustrative 
Appendix. By C. E. ScOTT, Solicitor. In crown 8vo, price 4J. 6^., cloth. 1892. 

" A handy book for all articled clerks." — Laiv Students' younial. 

" Solicitors who have articled clerks would save themselves much trouble if they furnished their 
clerks with a copy of this little book before putting them on to draft an abstract of a heap of titl^ 
deeds."— Z/iw Notes. 

" The book ought to be perused by all law students and articled clerks." — Red Tape. 

Seager's Law of Parliamentary Registra= 
tion. 

With an Appendix of Statutes and Full Index. By J. R. Seagek, Registration 
Agent. In crown 8vo, price 4^., cloth. 1881. 

Short & Mellor's Practice on the Crown 
Side of the Queen's Bench Division of Her 
Majesty's High Court of Justice. 

(Founded on Corner's Crown Office Practice), including Appeals from Inferior 
Courts ; with Appendices of Rules and Forms. Second Edition. By F. H. Shokt, 
Chief Clerk' of the Crown Office, and Francis Hamilton Mellor, M.A., K.C. 
In royal 8vo, price 30^., cloth. 1908. 

Short's Crown Office Rules and Forms, 
1886. 

The Supreme Court of Judicature Acts and Rules of the Suprertie Court, 1883, 
relating to the Practice on the Crown side of the Queen's Bench Division ; including 
Aooeals from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with 
Notes, Cases, and a Full Index. By F. H. Short, Chief Clerk of the Crown 
Office.' In-8vo, price \2s., cloth. 1886. 
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Short's Taxation of Costs in the Crown 
Office. 

Comprising a Collection of Bills of Costs in the Various Matters Taxable in that 
Office, including Costs upon the Prosecution of Fraudulent Bankrupts, and on 
Appeals from Inferior Courts ; together with a Table of Court Fees, and a Scale of 
Costs usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of 
the Queert's Bench Division of the High Court of Justice. By Fredk. H. Short, 
Chief Clerk in the Crown Office. In Ivo, price lOJ., cloth. 1879. 

Shower's Cases in Parliament 

Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition. 
Containing additional cases not hitherto reported. Revised and Edited by 
Richard Loveland Lxiveland, of the Inner Temple, Barristerat- Law; Editor 
of "Kelyng's Crown Cases," and "Hall's Essay on the Rights of the Crown in 
the Seashore. " In 8vo, price 4/. 4J., best calf binding. 1876. 

Simpson's Law and Practice relating to 
Infants. 

Third Edition. ByE. J- Elgood, B.C.L., M. A., of Lincoln's Inn, Barrister-at-Law. 
In Royal 8vo, 21s. 1909. 

Slater's Law of Arbitration and Awards. 

With Appendix containing the Statutes relating to Arbitration, and a collection 
of Forms and Index. By Joshua Slater, of Gray's Inn, Barrister-at-Law. 
Crown 8vo, price 5^. net, cloth. 1913. Fifth Edition by A. Crew, of Gray's Inn, 
Barrister-at-Law. 

Slater's Principles of Mercantile Law. 

ByJosHi;A Slater, of Gray's Inn, Barrister-at-Law. Third Edition, Crown 
8vo, price 6j. dd., cloth. 1507. 

Smith's Law and Practice in the Ecclesi= 
astical Courts. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 
"A Summary of Company Law" and "A Summary of the Law and Practice in 
Admiralty." Sixth Edition, in 8vo, price 8j., cloth. 1911. 

" His object has been, as he tells us in his preface, to give the student and general reader a fair 
outline of the scope and extent of ecclesiastical law, of the principles on which, it is founded, of the 
Courts by which it is enforced, and the procedure by which these Courts are regulated. We think 
the book well fulfils its objecc. Its value is much enhanced by a profuse citation of authorities for 
the propositions contained in it." — Bar Examination Journal, 

Smith's Law and Practice in Admiralty. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 

*' A Summary of Company Law." Fourth Edition, in 8vo, price ioj., cloth. 1892. 

"The book is well arranged, and forms a good introduction to the subject." — Solicitors' JourtiaL 

" It is, however, in our opinion, a well and carefully written littlfe work, and should be in the 

hands of every student who is taking up Admiralty. Law at the Final." — Law Students' yournal, 

" Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass. 
The present work will doubtless be received with satisfaction equal to that with which his previous 
' Summary ' has been met," — Oxford and Catnbridge Undergraduates' Jourtial, 

Smith's Quarter Sessions Practice. 

A Vade Mecum of General Practice in Appellate and Civil Cases at Quarter 
Sessions. By Frederick James Smith, of the Middle Temple, Barrister-at-Law, 
and Recorder of Margate. In Royal i2mo, price 20j., cloth. 1882. 
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Smith's Short Practical Company Forms. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law, 
Author of " A Summary of the Law of Companies," etc., assisted by Roland E. 
Vaughan Williams, of the Inner Temple, Barrister-at-Law. In 8vo, price 8j., 
cloth. 1896. 

" This collection of Company Forms sliould certainly prove of service to secretaries, directors, 
and others interested in the practical working of cotnpanies. . . . The forms themselves are short 
and to the point." — Lutv Times. 

Smith's Summary of the Law of Com=! 
panies under the Companies Acts, 1908= 
I9»3- 

By T. Eustace Smith, Barrister-at-Law. Twelfth Edition, by the Author and 
C. H. Hicks, in 8vo, price Ts, 6d., cloth. 1914. 

" The author of this handbook tells us that when an articled student reading for the final 
examination, he felt the want of such a work as that before us, wherein could be found the main 

Principles of a law relating to joint-stock companies . . . Law students may well read it ; for 
Ir. Smith has very wisely been at the pains of giving his authority for all his statements of the law 
or of practice, as applied to joint-stock company business usually transacted in solicitors' chambers. 
In fact, Mr. Smith has by his little book offered afresh inducement to students to make themselves — 
at all events, to soine extent — acquainted with company law as a separate branch of study." — La-a/ 

"These pages give, in the words of the Preface, ' as briefly and concisely as possible a general 
view both of the principles and practice of the law affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case is the very language of the statutes copied. The 
plan is good, and shows both grasp and neatness, and, both amongst students and laymen^ 
Mr. Smith's book ought to meet a ready sale." — Law Journal. 



Snell's Principles of Equity. 

Intended for the use of Students and the Profession. By Edmund H. T. Snell, 
of the Middle Temple, Barrister-at-Law. Sixteenth Edition. By Archibald 
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple, 
Barrister-at-Law ; Author of " A New Law Dictionary," " An Analysis of Savigny 
on Obligations," and the " Law of Fixtures." In 8vo. price 2U., cloth. 1912. 

South African Republic, 

Cases decided in the High Court of the, during the Year 1893, as reported by 
T. B. M. Hertzog, B.A., LL.D., (late) First Puisne Judge of the Orange Free 
State, formerly an Advocate of the High Court of the South African Republic. 
Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of 
the High Court of the South African Republic, Advocate of the Supreme Court of 
the Transvaal Colony. And revised by the Hon. J. G. Kotze, K.C, late Chief 
justice of the South African Republic, subsequently Attorney-General of Rhodesia, 
and now Judge President of the Eastern Districts' Court in the Cape Colony. In 
royal 8vo, bound in half-calf, price 50^. net ; postage \s. extra. 

South African Republic, 

The Official Reports of the High Court of, translated into English, with Indejf 
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G. 
Kotze K C Late Chief Justice of the South African Republic, subsequently 
Attorney-General of Rhodesia, and now Judge President of the Eastern Districts' 
Court in the Cape Colony. Vol. 1.-1894. Vol. 11— i89S. V°'- /"■- ^96- 
Vol IV— 1897. Translated by the Hon. Mr. Justice Kotze Vol. V.--1898 
Vol'. VI.— 1899. Translated by B. de KoRT^. In royal 8vo, bound in half-calf, 
price 50^. net each ; postage \s. extra. 

South African Republic, 

r^o=»= .ipridcd in the High Court of the Transvaal Province, July, 1S77, to June, i88i. 
W th Tabt Casefald Alphabetical Index. Reported by J. G. Kotze, LL.B. 
(Lond.) In one volume, royal 8vo. (Re-pnnted 1912.) 42^- net. 
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Story's Commentaries on Equity Juris= 
prudence. 

Second English Edition, from the Twelfth American Edition. By W. E. Grigsby, 
\X..V). (Lond.), D.C.L. (Oxon.), and of the Inner Temple, Barrister-at-Law. 
In royal 8vo, 1,100 pages, price 45^., cloth. 1892. 

" It is high testimony to the reputation of Story, and to the editorship of Dr. Grigsby, that another 
edition should have been called for. . . . The work has been rendered more perfect by additional 
Indices," — Law Times. ^ 

Tarring' s Chapters on the Law relating 
to the Colonies. 

To which are appended Topical Indexes of Cases decided in the Privy Council on 
Appeal from the Colonies, Channel Islands and the Isle of Man, and of Cases 
relating to the Colonies decided in the English Courts otherwise than on Appeal from 
the Colonies. By Sir Charles James Tarring, sometime Judge of H.B.M.'s 
Consular Court, Constantinople, and H.M.'s Consul ; late Chief Justice of Grenada, 
W. Indies; Author of "British Consular Jurisdiction in the East," "A Turkish 
Grammar," &c. Fourth Edition, royal 8vo, price 22s. 6d., cloth. 1913. 

Tarring-'s British Consular Jurisdiction in 
the East. 

With Topical Indices of Cases on Appeal from, arid relating to. Consular Courts and 
Consuls; also a Collection of Statutes concerning Consuls. By C. J. Tarring, 
M.A., Chief Justice of Grenada. In 8vo, price 7,?. 6a?., cloth. 1887. 

Tarring's Analytical Tables of the Law of 
Real Property. 

Drawn up chiefly from Stephen's Blackstone, with Notes. By C. J. Tarring, of 
the Inner Temple, Barrister-at-Law. In royal 8vo, price 5^., cloth. 1882. 

"Great care and considerable skill have been shown in the compilation of these tables, which 
will be found of much service to students of the Law of Real Property." — Law Tifnes. 

Taswell=Langmead's English Constitu= 
tional History. 

From the Teutonic Invasion to the Present Time. Designed as a Text-book for 
Students and others. By T. P. Taswell-Lakgmbad,. B.C.L., of Lincoln's Inn, 
Barrister-at-Law, formerly Vinerian Scholar in the University and late Professor of 
Constitutional Law and History, University College, London. Seventh Edition, 
Revised throughout, with Notes. By Philip A. Ashworth, Barrister-at-Law ; 
Translator of Gneist's " History of the English Constitution." In 8vo, price IJJ., 
cloth. 191 1. 

Thomas's Leading Statutes Summarised. 

For the Use of Students. By Ernest C. Thomas, Bacon Scliolar of the Hon. 
Society of Gray's Inn, late Scholar of Tfinity College, Oxford ; author of " Leading 
CasesinConstitutionalLaw Briefly Stated." In one volume, 8vo, price 9.?. , cloth. 1878, 

Thomas's Leading Cases in Constitutional 
Law. 

Briefly Stated, with Introduction and Notes. By Ernest C. Thomas, Bacon 
Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford. 
Fourth Edition by C. L. Attenborough, of the Inner Temple, Barrister-at-Law . 
In 8vo, enlarged, price 6j-., cloth. 1908. 
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Trial of Adelaide Bartlett for Murder. 

Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle 
Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo, 
price \os., cloth. 1886. 

Van Leeuwen'5 Commentaries on the 
Roman = Dutch Law. 

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate. 
Translated from the original Dutch by J. G. KoTz6, LL.B., of the Inner Temple, 
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in 
the Edition by Decker of 1780. In 2 Vols., royal 8vo. 

Waite's Questions on Equity. 

For Students preparing for Examination. Founded on the Ninth Edition of Snell's 
" Principles of Equity." By W. T. Waite, Barrister-at-Law, Holt Scholar of the 
Honourable Society of Gray's Inn. In 8vo, price 2j., sewed. 1889. 

Walker's Compendium of the Law re= 
lating to Executors and Administrators. 

With an Appendix of Statutes, Annotated by means of References to the Text. 
By W. Gregory Walker, B.A., Barrister-at-Law, and Edgar J. Elgood, 
B.C.L., M.A., Barrister-at-Law. Fourth Edition by E. J. Elgood, B.C.L., M.A. 
In one volume, 8vo, price 2ij., cloth. 1905. 

"We higlily approve of Mr. Walker's arrangement. .... The Notes are full, and as far as we 
have been able to ascertain, carefully and accurately compiled. ... . We can commend it as 
bearing on its face evidence of skilful and careful labour, and we anticipate that it will be found a 
very acceptable substitute for the ponderous tomes of the much esteemed and valued Williams." — 
Laii) Times. 

*' Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly ; for 
the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient 

for reference as well as expensive On the whole we are inclined to think the book a gbod 

and useful one." — Law yournal. 

Walker's Partition Acts, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. Witli the 
Decided Cases, and an Appendix containing Judgments and Orders. By W. 
Grkgory Walker, B.A., of Lincoln's Inn, Barrister-at-Law. Second Edition, 
in 8vo, price 8j., cloth. 1S82. 

Walker & Elgood's Administration of 
Deceased Persons by the Chancery Division 
of the High Court of Justice. 

With an Addenda giving the alterations effected by the New Rules of 1883, and an 
Appendix of Orders and Forms, Annotated by References to the Text. By W. 
Gregory Walker and Edgar J. Elgood, of Lincoln's Inn, Barristers-at-Law. 
In 8vo, price 15^., cloth. 1883. 

Wertheimer's Law relating to Clubs. 

By the late John Wbrtheimer, Barrister-at-Law. Fourth Edition, by A. W. 
Chaster, Barrister-at-Law. In crown 8vo, price los. cloth. 1913. 

'■ A convenient handbook, drawn up with great j ndgment and perspicuity. -Mcming Post. 
" Both useful and interesting to those interested in club management. -Law Times 
■■This U a very neat littlS book on an interesting subject. Ihe law is accurately and well 
expressed." — Law Journal. 

Westbury's (Lord) Decisions in the 
European Arbitration. 

Reported by Francis S. Reillv, of Lincoln's Inn, Barnster-at-Law. Part I., 
price Ts. dd., sewed. 
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Whiteford's Law relating to Charities, 

Especially with reference to the validity and construction of Charitable Bequests and 
Conveyances. By Ferdinand M. Whiteford, of Lincoln's Inn, Barrister-at- 
Law. In 8vo, price ts., cloth. 

Whiteley's Licensing- Acts. 

Fourth Edition. A Complete Treatise on the Licensing (Consolidation) Act, 1910 ; 
Part II. of the Finance (1909-1910) Act, 1910 ; and other relevant Acts fully 
explained with Notes. By George Cecil Whiteley, M.A. (Cantab.), of the 
Middle Temple, Barrister-at-Law, Editor of the Third Edition of "Whiteley's 
Licensing Laws," Author of "The Licensing Act, J902," "The Licensing Act, 
1904," and "The New Duties on Liquor Licences under the Finance (1909-1910) 
Act, 1910," and Sidney H. Lamb, of the Middle Temple, Barrister-at-Law. In 
demy 8vo, price 12s. 6d. 

Whiteley. The New Duties on Liquor 
Licences in England and Wales under the 
Finance (1909=1910) Act. 

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister- 
at-Law, Editor of the Third Edition of "Whiteley's Licensing Laws," and Author 
of " The Licensing Act, 1902," and "The Licensing Act, 1904 — 1910," Price 5^. net. 

Williams' Petition in Chancery and 
Lunacy. 

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Winding-up 
Petitions, Petitions Relating to Solicitors, Infants, etc., etc. With an Appendix of 
Forms and Precedents. By Sydney E. Williams, Barrister-at-Law. In one 
volume, 8vo, price 18^., cloth. 1880. 

Williams' Epitome of Railway Law. 

Being, Part I. — The Carriage of Goods. Part II. — The Carriage of 
Passengers. Part III. — Railways and the Public. By E. E. G. Williams, 
of the Inner Temple, and South Eastern Circuit, Barrister-at-Law. In royal l2mo, 
price $s. net. 1912. 

Willis's Negotiable Securities. 

Contained in a Course of Six Lectures. DeHveredby William Willis, Esq., K.C;, 
at the request of the Council of Legal Education. Third Edition, by Joseph 
Hurst, Barrister-at-Law, in 8vo, price Ts. 6d., cloth. 1912. 

" No one can fail to benefit by a careful perusal of this volume." — Irish Law Times. 

" We heartily commend them, not only to the student, but to everybody— lawyer and commercial 
m.an alike." — The Accountant. 

" Mr. Willis is an authority second to none on the subject, and in these lectures he summarized 
for the benefit not only of his confreres, but of the lay public the knowledge he has gained through 
close study and lengthy experience." * ,» 

Willis's Law of Contract of Sale. 

Contained in a Course of Six Lectures. Delivered by William Willis one o^ His 
Majesty's Counsel. At the request of the Council of Legal Education. In 8vo 
price Js. 6d., cloth. 1902. ' ' 

Wilshere's Analysis of Taswell=Lang= 
mead's Constitutional History. 

By A. M. Wilshere, LL.B., Barrister-at-Law, of Gray's Inn. In crown Svo i 
price 3.r. net. 1911. '| 
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